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ADVERTISEMENT. 



The ^eat importance of the case of Gosling v. Veley 
which has now been six times adjudicated^ — by the 
Consistorial and Episcopal Courts of London^ by the 
Court of Arches^ the Queen's Bench^ the Exchequer 
Chamber^ and the House of Lords^ — ^led to a desire 
for some immediate and complete Beport of the final 
decision of the case by the ultimate Court of Appeal^ 
and of the principles enunciated and determined in 
the course of their Lordships' judgment. But the 
task of compilation had made little progress ere I 
became aware that the opinions of the Judges deli- 
vered to the House of Lords^ and the state of the 
law on ^^ the illegal refusal of a vestry to do its 
^^ duty/' * and on other points as laid down in the 
learned and elaborate judgment delivered by Lord 
Truro, required from their important bearing on 
other branches of the law as well as in this case, 
to be stated with a precise accuracy as to the exact 
terms used, which the materials at my command 

* Lord Tnira'8 Judgmeniy p. 111. 
b 



would not enable me to arrive at I applied^ there- 
fore^ for assistance to a friend^ who had himself taken 
most laborious and exact notes of every stage of the 
proceedings in this case^ and to his courtesy and 
liberality in allowing me the aid of them^ the reader 
is indebted for much of the information he may derive 
from this Beport. 

W. W. A. 



TehplE; September 1, 1853. 
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THE 



BRAINTREE CHURCH-RATE CASE. 



JAMES GOSLING, - - - Plaintifin Error. 
AUGUSTUS CHARLES VELEY, Defendant in Error. 



rpHIS was a question touching the validity of a church-rate^ made bj 
-'- a minority of the parishioners in vestry assembled^ after a refusal 
by the majority. Proceedings had been instituted in the Consistory 
Court of the Bishop of London to enforce payment of the rate. Appli- 
cation was made to the Court of Queen's Bench for a prohibition. From 
the statements made in the Hbel and in the declaration, in prohibition, the 
following appeared to be the facts : — 

The controversy in the parish of Brainiree as to the imposition of 
church-rates was of long standing. In the years 1884^ 1836, and 1837, 
tates were refused by majorities of the parishioners in vestry assembled; 
^d upon the. last refusal the churchwardens out of vestry made a rate, 
which they instiftited proceedings to enforce. In that case the proceed- 
ings to enforce the rate commenced in the Consistorial and Episcopal 
Court of London^ before Dr. Lushingtony the official principal, who 
decided against the validity of the rate so made by the churchwardens 
alone, but his judgment was reversed in the Arches Court of Canterbury 
by Sir Herbert Jewker Fust, the official priucipal thereof, who decided iA 
favour of the validity of that rate, and was proceeding to decree payment 
thereof, when he was stayed by writ of prohibition, and his decision 
overruled by the unanimous judgment of the Court of Queen's Bench, 
affirmed unanimously by the Court of Exchequer Chamber. 
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The Plaiatiff in error woa, during the whole of the period referred to in 
this case, and still is, an occupier of lands and tenements within the parish 
of Braintree, in the county of Essex. 

The Defendant in error was, during the whole of the same period, and 
still is, one of the churchwardens of the said parish. Thamat Josliny the 
other churchwarden, died since the commencement of these proceedings. 

In the year 1887, the parish church being very considerably out of 
repair, no rate having been made or collected for several years, the 
churchwardens duly convened a vestry meeting, and proposed a rate f<Hr 
the repair of the church, and for the other purposes to which a church- 
rate is legally applicable. An amendment was moved, and carried by a 
large majority of the parishioners present, objecting to the principle of 
church-rates, and requiring an adjournment for twelve months. Con- 
ceiving this to be a virtual refusal of the rate, the churchwardens, four 
days afterwards, proceeded, of their own authority, and not at a vestry 
meeting, to make such a rate as they considered necessary for the due 
performance of the duties of their office. To enforce the payment of the 
rate so made, a suit was commenced against a parishioner named Burder, 
in the Consistory Court of the Bishop of London, and judgment was 
given in favour of the churchwardens. A writ of prohibition was applied 
for and granted by the Court of Queen's Bench, and the judgment 
granting it affirmed on appeal by the Court of Exchequer Chamber, on 
the ground that such a rate was invalid. The judgment in the latter 
Court was delivered by the late Lord Chief Justice Undal, and contains 
the following passage (12 AdoL ^ El. Reports, 308) : — 

^^ We do not enter into the discussion, whether a rate so made by the 
^^ churchwardens, at the parish meeting where the parishioners were then 
^^ met, would have been valid or not^ or how far such case may be 
^^ analogous to that of the members of a corporation aggregate, who^ 
^^ being assembled together for the purpose of choosing an officer of the 
^^ corporation, the majority protest against, and refuse altogether to pro- 
^^ ceed to, any election; in which case they have been held to throw away 
'* liieir votes, and the minority, who have performed their duty by voting, 
^^ have been held to represent the whole number. It is obvious indeed 
^^ that there is a wide and substantial diffisrence between the churchwar- 
'< dens alone, or the churchwardens and minority together, making a rate 
^^ at the meeting of the parishioners where the re&sal takes place, and 
^^ the churchwardens possessing the power of rating the parish by them- 





'^ selves at any future time however distant. It is unnecessary however' 
^ to discuss this point, as the &cts of the present case do not hring it' 
^ before us. It is sufficient to say, whilst we give no opinion upon it, we 
" desire to be understood as reserving to ourselves the lib^ty of forming 
^ an opinion whenever the case shall occur." 

The rate made by the churchwardens alone having thus been adjudged 
to be invalid, and the church continuing in a state of great and increas-' 
mg dilapidation, a monition issued from the Consistory Court of the 
Bishop of London on the 30th June 1841, enjoining the churchwardens 
to convene a vestry meeting, and requiring the parishioners to meet, and 
then and there ^^ to make a rate for the necessary repair of the church, 
'^and for providing necessaries for divine service therein, and for the 
^ otilier expenses incident to the office of churchwarden for the then 
*' current year." 

In pursuance of the monition, a vestry meeting was duly assembled on 
the 15th July 1841. 

Annexed to the libel admitted to proof by Sir Serbert Jenner Fmiy 
and in supply of pro«f of the premises in the said Ebel pleaded, is 
an exhibit alleged to contain a true copy of the entry x>f the proceedings 
of the said vestry meeting, and as it is the foundation for the statement 
in the libel, and is part of the record, and must be taken accurately to 
represent all the proceedings at the meeting, it is desirable to state it in 
extenso, 

^^ JSraintree, July 15th 1841. At a vestry meeting of the inhabitants 
'^ and parishioners in vestry duly called and holden, pursuant to a moni- 
*^ tion from the Consistorial and Episcopal Court of London, on Thursday 
*' the 15th day of July 1841, at the hour of eleven o'clock in the fore- 
*' noon, in the vestry room of the parish church, the Reverend Bernard 
'^^ ScaUy the vicar, in the chair, the monition and notice are read as 
'' Mows;'' > 

[Here were set out the monition and notice.^ ' 

^' The meeting having been adjourned to the body of the church, Mr. 
*' Samuel Courtauld moved, and Mr. Jo' Oarrett seconded, that Mr. j 
" F. Shearcroft act as vestry clerk on the present occasion. The church- 
" wardens produced a survey and estimate recently made by Mr. George 
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^' Laver df repairs necessary to be immediatelj done to the parish churchy 

'^ amounting to 71SI., and also an^ estimate of incidental expenses. 

'^ amounting to 20L Qs, It is moved by Mr. Velet^, and seconded bj. 

'^ Mr. Laceyy that a rate or assessment of &. in the pound be now made« 

^^ on all property liable to contribute to a Church-rate, for and towards. 

'^ the necessary repair of the church of this parish and for providing 

'^necessaries for the decent celebration of divine service and offices 

'^ therein, and for and towards the other expenses necessarily and legally 

'^ incident to the office of churchwarden for the current year. It is 

'^ moved, as an amendment, by Mr. S* Courtmdd, and seconded by Mr. 

" JEJ. 6, Craig, ' That all compulsory payments for the support of the 

'^ religious services of any sect or people appear to the majority of this 

f' vestry to be unsanctioned by any portion of the New Testament Scrip?^ 

^' tures, and altogether opposed to and subversive of the pure and 

*^ spiritual character of the religion of Christ ; but that for any one 

'^ religious sect to compel others which disapprove their forms of worship 

*f or system of church. government, or with dissent from their religious 

'^ principles and creeds, to nevertheless to submit to support and extend 

'^ them, appears to this vestry to be a yet more obvious invasion of 

'^ religious freedom and violation of the rights- of conscience y while also 

^' it ai^ears to be a gross injustice to dissenters, as citizens, to compel 

f' them to pay for the religious services of others in which they have no 

'^ part, while they build their own chapels, support their own ministers,^ 

f* and defray the charges of their own worship ; that compulsory ehurch- 

f' rates, and more especially such rates upon dissenters, thus appearing 

'^^ to be as a tax unjust, and as an ecclesiastical imposition adverse tp 

" religious liberty and contrary to the spirit of Christianity, this vestry 

f^ feels bound by the highest obligations of social justice and of rdigious 

" principle to refiise to make a rate, and does refuse accordingly,! 

" Whereupon the question on the amendment was put to a show of 

^' hands, and a great majority was declared by the chairman in favour of 

'^ the amendment, no poll was demanded. The question was then put^ 

/' whether any other amendment was proposed, or any other propositioo. 

'^ as to the amount of rate, to which no affirmative answer was returned^ 

" Mr« Velet/ then proposed, on behalf of himself and Mr. Joslin, address- 

" ing himself to those ratepayers who were willing to obey the monition, 

'^ that a rate of 2s, in the pound should be made by them \ and a rate of 

'^ &. in the pound is produced and signed bj the vicar, the two churchr 

" wardens, and several ratepayers present. Mr. S* Courtauld, as the 

'^ mover of the amendment, protested on his own behalf and on behalf of 



^' the meeting, against the irregularity and impropriety of the church- 
^ wardens attempting to make a rate after it had been refiised by a large 
^ majority of the vestry, and protested also against the rate so attempted 
'^ to be made. This statement was signed by B, Scale, vicar. A. C, 
" Vehf/; Tho^ Jo8lin, churchwardens. Saml, Courtauld; E. O. Craig , 
^ parishioners." 

To enforce the pajrment' of the last-mentioned rate, a suit was com- 
menced by the churchwardens against the Plaintiff in error in the Con- 
sistory Court of the Bishop .of London; and on the 4th May 1842, 
judgment was given by the Right Honourable Dr. Lushington, the 
Judge of that Court, against the validity of the rate (a). 
< 

The churchwardens appealed to the Arches Court of Canterbury ; and 
on the 25th March 1843, judgment was given by the Right Honourable 
Sir Herbert Jenner Fust, the Judge of that Court, reversing the decision 
of the Consistory Court, and pronouncing in &vour of the rate (V). 

4 

The Plaintiff in error then applied to the Court of Queen's Bench for a 
-writ of prohibition : and on the 8th February 1847, judgment was given 
by that Court in fitvour of the rate, and revising the prohibition («). 

The Plaintiff in error thereupon appealed to the Court of Exchequer 
Chamber; and on the 22nd January 1850, judgment was given by that 
Court in affirmance of the judgment of the Court of Queen's Bench, and 
in favour of the rate, Mr. Justice Mauls, and Mr. Justice Cresswell, and 
Mr. Baron Alderson, and Mr. Baron Piatt, thinking the rate to be valid ; 
while Lord Chief Justice Wilde, Mr. Baron Parke, and Mr. Baron Bolfe 
thought it to be invalid (d). 

The present writ of error was brought to reverse the last-mentioned 
judgment. 



On the 16th and 17 th of February 1852, the writ of error came on 
for hearing in the House of Lords, and the Judges were summoned. 
Mr. Baron Parke, Mr. Justice Colbridge, Mr. Justice Maule, Mr. 

(a) 3 Curt. Ecc, Eep. 253. (c) 7 Q. B. Eep. 406. 

(b) 3 Curt. Ecc. Rep. 304. (d) 12 Q. B. Rep. 328. 
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Justice Wightman^ Mr, Baron Platt, Mr. Jostice Erlb^ Hr. Jostice 
Williams^ Mr. Justice Talfourd, Mr. Baron Martin, and Mr. Justice 
Crompton attended. 

Mr. Serjt Byles appeared for the Plaintiff in error; and the Solicitor- 
General (Sir W. P. Wood) and Mr. Ogle for the Defendant in error. 

Mr. Serjt! ByleSj in addressing the House for the Plaintiff in error, 
said, — ^That it was necessary to call the attention of their Lordships to 
some parts of the hbel exhibited in the Cqnsistory Court for the purpose 
of enforcing this rate. The libel alleged that a decree issued under the 
seal of the Consistorial and Episcopal Court ^^on the 11th of June 1841, 
^^ at the instance of the Rev. Barnard ScaUy against the now Defendantf^ 
*^ the churchwardens in special, and the parishioners of the said parish in 
'' general, citing them to appear before the Vicar-General and official 
^^ Principal aforesaid, his surrogate or other competent judge, to show 
'^ cause if they or either of them, had or knew any, why a monition 
'^ should not issue under the seal of the last-mentioned Court against 
^^ them the said churchwardens to take the necessary steps towards 
^' putting the said parish church of Braintree into repair, and f(Hr pro- 
*^ Tiding necessaries for the decent celebration of Diyine service therein, 
^^ and, among other things, to call, by giving due notice thereof according 
'^ to law, a vestry for a certain day, and at a certain place and hour, to be 
'^ specified in such monition, for the purpose of making a rate for and 
^' towards the necessary repair of the said church, and for and towards 
'^ providing necessaries for the decent celebration of Divine service, and 
^^ for and towards the other expenses necessarily and legally incident 
'' to the office of churchwarden for the current year." — ^The meeting 
of the vestry pursuant to notice, and the estimate of the sum required 
being laid before the vestry, were then set forth. This estimate 
included not only what was wanted for repairs, but for other expenses 
incident to the office of churchwardens. The libel alleged that no objection 
was made to the estimate, and that the necessity for repairs was not 
disputed; that a rate of 2s, in the pound was then proposed, and that 
thereupon Mr. Courtauld, a parishioner, moved, and Mr. Craig, another 
parishioner, seconded, the amendment which was set forth in the libel, 
and by which the proposed rate was refused. The vote was by a show of 
hands, and no poll was demanded, the majority in favour of the amendment 
being very large. The libel then alleged, " that the majority of the said 
'' vestry having by the acts and means aforesaid, refused to furnish 
^^ the churchwardens of the said parish with the necessary funds as 



'^ aforesaid, the now defendants, the churchwardens aforesaid, and 
^^ others of the ratepayers and parishioners of the said parish then and 
*^ there present in Testry, did, in obedience to the aforesaid monition and 
^* in discharge of the aforesaid obligation, cast upon them and the other 
'^ parishioners of thd parish of Braintree aforesaid, by the law and custom 
^ of this realm, at the said meeting of the said parish, and while the 
'^ parishioners so continued as aforesaid in vestry assembled, rate and tax 
^^ all and every the inhabitants and parishioners of the parish of Braintree 
*^ aforesaid, liable to contribute to a church-rate, for and towards the 
'^ necessary repair of the church of the said parish, and , for and towards 
'' providing necessaries for the decent celebration of Divine service and 
^' ofEices therein, and for and towards the other expenses necessarily and 
'^ legally incident to the office of churchwarden for the current year, the 
*^ several sums of money mentioned in the said rate, being a rate or assess- 
'^ inent of 2s. in the pound on the annual value of all rateable mes- 
'^ suages," <jbc. Opposition was made to this libel being admitted to 
proof. By the judgment of Dr. LuehingUmy it was refused to be 
admitted to proof, but his judgment was overruled by Sir Herbert Jennet 
Fust, and then proceedings were taken by way of prohibition. The case 
was argued in the Court of Queen's Bench, and the judgment was in favour 
of the rate. The case was carried into the Exchequer Chamber, and there 
the division was four to three ; by that slender majority the rate was upheld. 

Lord Brouqh AH.-— But to that slender majority you must add the four 
Judges of the Court of Queen's Bench. 

Mr. Serjt Byles admitted that that was so. The case now came to 
this House, and he felt no want of confidence as to its success. The 
Plaintiff in error made two points : First, he insisted that the minority of 
a parish vestry could not tax the majority by assessing a church-rate, 
though the majority of the vestry should vote against any rate whatever. 
In other and shorter phrase, that by the law of this country, the minority 
could not tax the majority. Secondly, he contended, that <hi a careful 
examination of this record, this rate of 2s. in the pound did not appear to 
be made by the majority in the vestry of those who were willing to make 
a rate. 

The first point was, that the minority of the vestry cannot tax the 
majority. It might readOy be conceded that the parishioners of a parish 
were bound by the common law to maintain the fabric of the church, and 
that they might be visited with ecclesiastical censures if they did not 
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perform that obligfition. But here it was neoeaiarj to observe a disdnc- 
tion which would be important. It was one thing to admit that they 
were bound to maintain the fabric of the church, and a different thing to' 
say that they were bound to make a church-rate for that purpose. It 
was admitted that they must maintain the &bric of the church, but pro- 
vided that they did maintain it, the mode by which they did so was leflr 
to the choice of the parishioners themselves. Here arose the questioir 
which at first appeared to be one of mere antiquigrian curiosity. There 
was an obligation by the law, by the old common law itself, to maintain the 
fabric of the church, but ttiere was high and recent authority for saying* 
that the duty did not rest on the parishioners, but on the funds which' 
were disbursed for the support of public worship. That was the opinionr 
of Lord Holty in the case of Sawkins v« Rous {e). It was there said,' 
^^ By the civil and canon law, the parson is obliged to repair the whole 
^' church, and is so in all christian kingdoms but in England, for it is by 
^ the peculiar law of this nation, that the parishioners are cfaaiged with the 
^ repairs of the body of the church." That was also the ofHuion of Lord 
Holtp as cited in Veley v. Burder{f)y by Lord Chief Justice Undal, who 
had previously said, ^' We are all of opinion that the obligation by which. 
'^ the parishioners, that is, the actual residents within, or the occupiers of 
^^ lands and tenements in every parish, are bound to repair the body of the 
^' parish church whenever necessary, and to provide all things essential to 
^' the performance of Divine service therein, is an obligation imposed on 
^^ them by the common law of the land. That such obligation is not 
^^ grounded on the force of the general ecclesiastical law is manifest 
^^ from this, that by the authority of all the writers on the general canon 
^' law, the repairs of the whole of the parish church, both the body and 
^^ the chancels, fall upon the rectors or owners of the tithes, except that by 
<' custom, hi some countries, part falls upon the parishioners." It seemed 
therefore, that though the parishioners were bound to repair the fabric 
of the church, they were so bound by the common law, and not by the 
canon or civil law. As the power of the vestry was to be judged of by 
the common law, no analogy arose from, any other laws which could 
govern the decision of this question. General principles, which governed 
all laws, could alone be applied to its decision. The common law was 
formed in times when the whole realm was of one creed, and it was 
impossible to understand what was the true nature of the obligation 
without going back to those remote times. There were various modes 
by which in those times the church might be maintained,, aad if that 

(e) Carth, Rep, 360. (/) 12 AdoL §• EL Bep, 301. 
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was aooompliflbed, tibe law was satisfied.. In those times one fruitfiil 
source of its maintenance was to be found in the voluntary munificence 
of individuals. Many of the finest churches were built and repaired by 
such means. But burdens of that kind were not distributed according to 
such unmercenary rules in our own times. Still there were individual 
instances of the sort, and there was a cathedral on the opposite shores 
now erected by an individual, from the savings of forty years. As a rule 
however, churches were now built and repaired by the contributions o£ 
numbers. In those times taxation was superfluous, besides which, if any 
one was backward as a contributor, there were punishments to alarm, and 
rewards to incite him, proposed by the church — ^rewards which extended 
from simple indulgence to complete canonization. There were likewise 
two other weapons in the hands of the church which stimulated men to 
contribute — ^they were excommunication for the individual, and interdict 
for the parish. Labour, materials, and money were therefore sure to be 
contributed according to the means of each person or community. In 
those days money was not used as it was now, and very often things 
were contributed in qpeeie, and so the churches were built and repaired. 
But at length a time arrived when it was found necessary to make these 
contributions compulsory. This was done for the first time in 1870, as 
was shown in the year book, 44 JEkiiv. 3, fol. 18. If by any of these 
means the church was repaired, the spiritual authority was satisfied. Then 
it was said, that supposing that to have been so while other means existed 
and were used, then when those other means ceased to be capable of use^ 
the law required that a compulsory rate should be made for the purpose 
of performing what was undoubtedly a parish duty. '^Compulsory*' 
was an equivocal word. The parishioners might be subject to spiritual 
censures if they did not do what the church required — or they might be 
compelled by other means to do it : but compulsory could not properly 
be applied to the making of a rate in either of these two modes of viewing 
the question. The parishioners might be subject to spiritual censures if 
they did not repair the church, but were not subject to such censures for 
hot making a rate to repair it. There was no indictment for not repairing 
a church, as there was for not repairing a road : there was no criminal 
remedy at conunon law, still less any criminal censure for not making a 
church-rate. But though men might be molested for not repairing the 
church, they could not be indicted for not making a rate wherewith 
to repair it. This was equally true, both of the common and the eccle- 
siastical law. In Cooper v. Wickham (jf), there was at a vestry meeting 

(g) 2 Curt, 303. 
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A resolntion niOTed and carried, ^'ihat tlas vestry oonsideribg rates bad in 
^ principH unjust in practice, and nncaQed for at the present time, resolves 
^^ to adjourn all consideration of the solject to this day twelve months." 
It was held that one of the churchwardens having voted in favour of the 
resolution, was not guilty of any ecclesiastical offence, it not beings 
averred that in cmisequence of the refusal of the rate, the church was oat 
of repair. That was an authority to show that a man who defeated a 
church-rate, was not by that act alone guilty of any ecclesiastical 
offence. 

Lord Brougham. — ^Because it was not averred that, inconsequence of 
the refusal of the rate, the church was still out of repair. 

Mr. Serjt. Byles. — Per u that was not an offence, a locus pomitentuB 
was allowed, and if the church was repaired, that was all that was 
required. In JPrancis v. Steward {K)y a. citation showing only that the 
party had wilfully obstructed, or refused to jcun in, a rate for repdrs, was 
held not to show an offence cognizable by the Ecclesiastical Court. In 
several parts of Lord JD^ninan'« judgment in that case, it was denied that 
this was an offence. Thus it was said, ^^ The Solicitor-General does not 
^^ deny the right of every parishioner to refuse to make, or to form, or 
'^ concur in making a church'-rate ;" and again, ^^ we are by no means 
<' satisfied that the refusal to join in making a church-rate can be an 
^' offence in a parishioner, because it cannot be necessary for all the 
'^ parishioners to join in making it: a majority may do this act; and if it 
'^ is done, what offence can there be in refusing to concur in it. • . . But 
'^ further, the sufficiency of this charge in its more cogent terms, that the 
'^ Plaintiff wilfully obstructed the making of a church-rate may well be 
^' questioned. It might be the duty of a parishioner wilfully to obstruct 
^^ it. A parish meeting b^g convened to consider of granting such a 
'^ rate, the parishioners go to the meeting to take part in its deliberations, 
'^ and exercise their judgment on the question raised. Must they not 
''exercise it with freedom? Are they bound to vote one way? On 
'' the contrary, the law permits them to object to the grant proposed : 
f' to argue that it ought not to be made : to vote for refusing it. Persons 
" so acting, may be truly said wilfully to. obstruct the making of a rate, 
" That phrase would be generally supposed to point at similar pro- 
" ceedings*— yet they are all undoubtedly lawful. Each member of this 
'' deliberative assembly may be bound, by every principle, to take the part 

{h) 5 Q. B. Rep. 984. 
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^^ now sapposed; Can he be treated as acrimiBal in any English Court 
'^ for the performance of this acknowledged duty ?" These were strong 
ezpressioiiS; and thej occurred in a jud^^t which was the unanimous 
and deliberate judgment of the Court. Th^ authorities now cited showed 
that a man was not legally censurable for refusing a church-rate, though he 
might be legally censured for the church continuing out of repair. That 
it was so, might be the consequence oi his refusal, but still the distinction 
in point of law between the two things was important. 

Lord BaoiraHAM.-— You agree that it is compulsory to repair the 
church. In what way is the doing of the repairs to be compelled ? 

Mr. Serjt JBjfles apprehended that every parishioner, if the church was 
out of repair, was liable to be proceeded against for nonfeasance of a 
legal duty. 

Lord Bbouoham. — Does not that sound in rating? 

Mr. Serjt. B^fles said that it might be sO, but it was not necessarily 
80. It wad not necessary to excommunicate every pian, but the whole 
parish might be interdicted. Two modes of compulsion existed when 
the common law was founded, — excommunication and interdict. One 
wlks now difficulty &e other had fallen into desuetude. This might be a 
hardship for the church, but that hardship did not alter the law. As- 
suming, however, that a man might be liable to a spiritual censure, then 
it would be said that he was bound to do that the not doing of which 
would subject him to spiritual censures. But it was clear that he was 
not bound specifically to do a certain thing in a certain way. A tnan- 
damus would not Ue to compel him to make a rate. Two cases proved 
that to be the case. The Xinff v. St Peter's, Thetford (i) and the 
King v. St, Margaret e (k). In the first it was said by the Court, " We 
^' cannot interpose by mandamtis, this being a matter for the ecclesiastical 
'^ jurisdiction." In the other, it was stated that no mandaimi$ would lie 
to compel the making of a rate, but that a mandamuts would lie to com- 
pel the parishioners to assemble in vestry for that purpose, for that that 
was a statutable duty cast upon the parish officers; all that the Court did 
was to put the parochial body in motion in order that the question might 
be discussed ; but, in giving judgment, the power to compel the making 

(0 6 T. Jt. 364. X*) 4 -^tfawto jr 8el. Rep. 260. 
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of a rate was ezpread j diBclaimed. The Coart merelj interfered to 
enforce the discharge of the common law liability to meet and discuss: 
A man might be bound to do an act under pain of spiritual censure or 
damages at common law ; but if he would not do it, the consequences 
followed; but the act remained undone. That was the utmost limit to 
which this case could be carried. Suppose a man hired a servant at so 
much a jear^ he was bound to keep the servant till the end of the year; 
and when the end of the year arrived, the servant might sue him for the 
wages. But suppose the master discharged the servant, the servant 
could not sue for wages, but was driven to his action for breach of con- 
tract, and what he recovered would be damages. In the Court below, 
the learned Judges, Barons Parke and Molfe, showed that the parishioners 
were punishable till they made a rate, but that showed that their not 
making a rate was an act of obstruction, which was not in itself punish- 
able. Then it was said by the other side that if the majority would not 
concur in the performance of what was a legal duty, the votes of the 
majority were thrown away, and it was the same thing as if the persons 
giving them had been absent. But if so, what became of the argument 
that they were to be punished because they did not concur; and where 
"was the necessity of resorting to punishment if the act of the minority 
bectune, in such a case, as valid and efTectual as if the whole body had 
concurred ? The case of Rogers v. Davenant (I) was referred to by Mr. 
Baron Parke with relation to this argument. There it was laid down that 
the majority, refusing a rate, might be excommunicated ; and his Lord- 
ship observed that that was a very strong argument to show that there 
was no power m the minority to make a valid rate. In that case, Lord 
Chief Justice Nortk said, that the spiritual court might excommunicate 
the parishioners till the church was repaired, but that was plainly 
unnecessary if the minority, willing to make a rate to repair it, could 
effectually make such a rate. That case really proved that no rate could 
be made while the majority continued contumacious. 

Lord Brougham. — And would the minority continue excommunicated 
tJI the while ? . 

Mr. Seijt. Byles. — ^That was a matter for the discretion of the Eccle- 
siastical Court. It was not compulsory on that Court to excommunicate: 
every individual, though it might, no doubt, as in former times, punish 

(0 1 Mod. Rep, 194; S* C. nom, Curtis v. Davenant , 2 -Id, 8^ 
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the innocent and'guQty together^ by issuing a general interdict When wask 
the doctrine that the minority of the parish parliament could tax the rest 
first established ? There was no trace anywhere to be found of such a 
doctrine. There was no instance in any of the books of a rate made 
by the minority^ and yet church-rates had existed since 1870. There 
had, indeed, been attempts by churchwardens to make theit, and 
some had been so made; but there was no trace of any made by th^ 
minority against the declared will of the majority, and yet the necessity 
for so making them had often arisen. Certain authorities had, howeveiTy 
been produced which were said to warrant this doctrine. Oaudem v« 
Selby (m), which occurred in 1790, m the Arches Court, was a casei 
where the rate seemed to have been made by churchwardens out of the 
vestry, and the Court held the rate good. There it was to reimburse 
the churchwarden the money he had actually expended. Another 
case was an Anonymous casein); but there it was not shown how 
the rate was made, and the question seemed to have been as to the 
jurisdiction of the common law to interfere by prohibition. Thea 
came Degg^s Parson^s Counsellor, 204, where it was said, ''And if the 
'' parishioners, when they come together at such meeting, refuse or neglect 
*f to join in making such assessment, or refuse to meet, I conceive th^ 
'/ churchwardens, having just cause for such assessment, may proceed 
''alone;" and the reason given was, because the churchwardens were 
liable to spiritual censures to compel them to repair the church, " and 
" the law never compels anybody to do a thing they may not have tk^ 
f means to effect" That was no authority. If it meant that the church- 
wardens and parishioners might make the rate, nobody doubted it, fo; 
they formed the vestry ; if it meant that the churchwarden^ alone coul4 
make the rate out of the vestry, then it was overruled by the case of 
Veley v. JBurder. It was remarkable, too, that those who, in order te 
avoid the effect of the majority refusing the rate, had invented the 
scheme for the churchwardens alone put of vestry making the rate, had 
not thought, till now, of the other scheme of the minority making it 
In no case whatever, in no text- writer, not in Ayliffe,j\Qt Oughton, nor 
Gibson, where everything was said in favour of the prerc^tives of the 
church, in no place in Deggis work was this scheme ever thought of till 
the hint was thrown out by the Judges in the Exchequer Chamber, ioi 
the case of Veley v. Burder. It might have been said two hundred 
years ago, but it was not On the other hand, there were numerous 
authorities to show that the concurrence of the majority was necessary in 

(m) 1 Curt. 394 ; 3 Curt. Rep, 273. (n) 1 Vent. Rep. 367. 
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order to make a TBlid rate. In OUsan^s Codex, p. 196, it was Btdd, 
^The Teatry sball be smninoiied^ and the major part of them who appear 

m 

^ there shall bind the parish ; and if none appears^ the churchwardens 
^ alone shall make the rate.'' Thn last phrase explained the error in the 
arg^nment on the other side. If the paridiioners were didj sommoned to 
the T^trj and none hot the chnrchwardens attended, thej formed the 
Testrj, and as sach, conld make the rate. But they could not, of thmr' 
own power and nnder any oQier circomstances, effectnaQ j make it. In 
Wd^ley T. Lambert (o) it was called '^ a common charge imposed by 
^ the major part of the parishionerB.'' Waldron*e ease (p) was to the 
same effect; so was "Roberti ease, in Aetle^s Seports; so w&s the case 
of Pierce v. Preuse (j). These rates were the mere creatures of the 
common law, and must be decided by the principles of the common law; 
and those principles recognized no authority to impose them but that of 
tbe majority. Then it was said, that as the majority refused, the act of 
the minority was sufficient^ as it woidd be if, at an election of members 
of Parliament, the majority abstained from voting, or, after notice, voted 
for a candidate who was disqualified. There was no analogy between 
the cases. AU aggr^te bodies, legislative, judicial, or mimsterial, could 
only declare their opinions in one of three ways : By unanimous decision 
— ^by the majority — or by relative numbers. Juries must be unanimous ; 
— ^in the Houses of Parliament there must be an absolute majority. With 
regard to them, one instance might be taken where the inconvenience of 
a negative vote would be extreme, — such as refusing the supplies, and 
yet nobody would pretend that, in such a case, the votes of the majority 
would be thrown away, and that a minority could bind the House and 
the country. Then came the third case, which was liiat of a relative 
majority. Suppose there were three candidates to be elected, and there 
were thirty-seven voters, and A. had twelve votes, and B. twelve votes, and 
C. thirteen votes, — 0. would be elected. The cases of Oldknorv v. Wain-^ 
Wright (r), Taylor v. Mayor (s), The Xing v. Monday (t\ The QueeA 
V. SrightweU (w), were all cases of elections, and were consequently 
inapplicable here. This was an attempt against the principles of the 
common law. There could be no doubt that the rate here was refused 
by the majority; the rate was therefore invalid. The opposition to 
admitting the libel to proof was properly made, and the Ecclesiastical 

(o) 2 Keb. Bep, 673, (*) 3 Lud. Elect, Ca. 324. 

(p) 1 Mod, Rep. 79. \t) Coujp, Rep, 630. 

(q) 1 Salk. Rep. J66. (w) 10 Adol, J- El. Bep, 171. 
(r) 2 Burr, Rep. 1017. 
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Court having improperly admitted the libel, the prohibitton ought to 
issue. The refusal by the Court below to ^rant the prohibition was 
erroneous, and the judgment must be reversed^ 

Mr. Mellar, on the same side. — ^Though the first duty of the parish- 
ioners was to repair the church, it did not necessarily follow tfattt that 
duty was to be dischai^ed by making a r&te. But if a rate was to he. 
made, it must, in order to be valid, be m^Ae by a nugority in vestry 
assembled. This second proposition followed, as of course, from the fact 
of the vestry being a deliberative assembly. Its duties were deliberative^ 
and not merely ministerial, and the decree of the Ecclesiastical Court 
could neither circumscribe nor alter the character, rights, or duties of the 
vestry^ The parishioners could not be compelled to vote a rate in a par- 
ticular manner, although they might be punished for a contumacious 
refusal to repair the parish church. If the refusal to make a rate was an 
offence, and a punishment could by law follow upon it, the law did not 
allow the ai^piment that such punishment would be ine£foctive. It was 
conceded in the judgment of Mr. Baron Aldersouj who was one of the 
majority) in the Exchequer Chamber, that if the duty of the parish was 
discharged by any other mode thm by levying a rate, that would be an 
answer to the proceedings in the spiritual court The case of Methold 
v. Wifme (or), shows that another mode of repairing the church may 
lawfully be adopted. An Anonynums case Q/), and Black v. Lucmb (z), 
showed that the rate must be made by the major part of the parishioners^ 
though they might be proceeded against in the ^iritual court, if they 
refused to repair the church. In GKbsorCs Codex nothing was to be 
found to justify this claim of the minority to make a rate, although every 
thing that could be said in favour of the rights aqd powers of the church 
was to be found there } found, indeed, to such an extent, that Lord Hard* 
fviche had more than once observed of the book, that there were many 
things stated there which were not true. Ayliffif$ Parergon bad been 
much relied on by the other side, but even there, pp. 455, 456, it was said> 
'^ And as the bishop had always the cognisance of this matter committed 
^* to him, the spiritual court may even now compel the parishioners to 
'' repair their parish church in virtue of such custom, if it be in decay 
^' and out of repair, and may excommunicate every one of them seve? 
'' rally, till the greater part of them do agree to assess and levy a tax for 
^' the repairs thereof, and such as are willing to contribute thereunto shall 

{x) 1 Rdll, Ahr. 908. {z) Caae$ btfore Sir J. HoU, 594. 

(y) 1 Free. Rep. 286. 
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'/ be absolved/' Here Wias toother proof of the utter absence of authority 
for supposing that the minority might make a rate^ for if the minority 
might do SO; there would be no need of excommunication '^ till the 
^' greater part do agree." It was clear that in a deliberate assembly, it 
could not be the duty of the persons composing it; to vote for any specific 
proposition. The opposite opinion, attributed to Sir Simon DeggCy was 
a mere supposition by him. His words were, ^' If the parishioners, when 
^' they come together at such meeting, refuse or neglect to join in making 
^^ such assessment, or refuse 1;o meet, I conceive the churchwardens, 
^' having just cause for such assessment, may proceed alone." But in 
another part of the work, and in a later edition, he adds, '^ But some are 
^^ of opinion that the churchwardens cannot proceed alone, but must 
'' compel the parishioners to do it by ecclesiastical censure. Ideo quare.** 
So that it was dear that he did not place much reliance on his former 
opinion. The case of Oaudem v. SeJhy (a), was not an authority for the 
right of the minority to make the rate ^ for in the first place, it was 
doubtful whether lihe facts as stated by Sir W. Wynne, in his judgment, 
raised that question, and whether he intended to decide it ; and in the 
next, it was clear that the authority of that case had been disclaimed by 
die Court of Queen's Bench, in the case of Burder v. Veley (b), and had 
not been reestablished by the ju^ment there of the Exchequer Cham- 
ber (c)f which proceeded on a different ground. The fact that the 
Presbyterians, when they predominated in Parliament, made a law which 
was no longer in existence, enabling the churchwardens and overseers to 
make rates (d), was itself a proof that without such a law they possessed no 
power to do so; but even that law conferred the power on them asofficersi, 
and not as a minority, and would not afford any justification for saying 
that the minority could make the rate. As to the argument that if the 
power now contended for did not exist, church-rates might always be 
refused, and churches would continue out of repair ; that was an argu- 
ment for the consideration of the Legislature, not of a court of law, and 
could not influence the decision of this case. Such inconveniences often 
existed. The wager of battle was a very absurd and mischievous custom, 
but the inconvenience of it could only be remedied by legislation. In 
Chancery, if a Defendant refused to appear, he might be brought up by 
habeas corpus, but there was no power in the Court to enter an appear- 
ance. The Legislature was required to interpose to remedy that evil. 
Then, as to the comparison between the vestry and a body- of electors. 

(a) 1 Curt, Eccles, Rep. 394. (c) Vdey v. Burdar, 12 Adol. ^ M» 

{b) 12 Adol. ^ El. Rep. 283. Rep. 265. 

(d) See 12 Id., 279, n. 
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No sucli comparison could properly be made. What was the making of 
a rate ? It was a resolution of a vestry imposing a tax. There was a 
distinction between a resolution imposing a tax^ and the tax imposed by 
virtue of that resolution (e). The latter could be enforced by the Court; 
the former could not. And in Sogers v. Davenant (J^),it was expressly 
said by W^ndhaniy Atkyns^ and liUis, Justices^ " that the churchwardens 
'^ cannot; none but Parliament can impose a tax." They a^rwards 
treated a rate as a bye-law ; but even then they said; '^ but the greater 
'' part of the parish can make a bye-law." The churchwardens couM 
npt make a rate as churchwardens^ they could only do so as parishioners 
in vestry ; the churchwarden was like the Chancellor of the Exchequer^ 
who might propose the tax, but who could not vote for it as Chancellor 
of the Exchequer, but only as a member of the House of Commons. 
The churchwarden could not vote for it as churchwarden, but only as a 
parishioner in vestry assembled. 

There was no resemblance between, vestries assembled to make rates, 
and meetings for corporate or parliamentary elections. In vestries the 
inhabitants made the law to tax themselves; in elections the voters 
merely performed the requisites of a law already made. There 
was, therefore, no similarity between the two cases. Mr. Justice 
Cresswell asked whether the majority could compel the minority to do 
xm unlawful act ? the unlawful act being the refusal of the rate ; 
but there was a fallacy in that question, 'for all the authorities showed 
that those who voted for the rate were absolved from ecclesiastical 
censures. But if this rate could be good, there would be no fallacy in 
saying, that the minority compelled the majority to do an act which the 
latter had deliberately refused. If it was not the single duty to make 
.the rate proposed, the vestry might reject it; and if so, then the 
attempted analogy with the case of a corporate election could not be sus- 
tained. In Consetfs Ecclesiastical Practice, chap. 1, sect. 1, it was said 
that when a party was required to do an act he must be monished, but it 
was nowhere said, that if he disregarded the monition, the act might be 
done by the Court, or by any one else for him ; but it was left, as of 
course, that Bftet monition and disobedience he might be punished. All 
the authorities, therefore, showed that the making of this rate had pro- 
ceeded on false principles, and that the rate consequently could not be 
sustained. 

{e) Jackson v. Beard, 2 Curt, Sep, 485. (/) 1 Mod. Hep, 194. . 
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The Solicitor- General (Sir W, P. Wood), for the Defendant in error, 
said, that the first question on whom was the onus thrown of showing 
that the rate was invalid ? In the Ecclesiastical Court, where the suit 
was brought to enforce the rate, it was clearly the duty of those who 
resisted payment to show that it was invalid. And that duty was not 
shifted when the same parties sought to prohibit the enforcement of it. 
They were bound to show that the Court sought to be prohibited had 
no jurisdiction. Had they done that? They had not. In the first 
place it was not admitted that the rate was made by a minority in the 
vestry. The Defendant in error contended that it was duly made by 
all the persons assembled in that vestry, who expressed any opinion on 
the subject ; and that it appeared on the face of the proceedings that 
there were certain other persons who could not in point of conscience 
vote upon the subject. Those persons were to be taken as absent or as 
present ; but abstaining from taking any part in the proceedings. The 
declaration alleged that immediately after taking the vote on the amend- 
ment, " and while the said parishioners still continued as aforesaid in 
*' vestry assembled, the question was then and there put, whether any 
^' amendment was proposed, or any other proposition, as to the amount 
*' of rate was made ; that no affirmative answer was returned to such ques- 
*' tion, nor was any other motion or proposition made for or towards 
" discharging the obligation cast by law, and the custom of the r^m, 
^' upon the said parishioners repairing their parish church, and of provid- 
'^ ing necessaries for the decent celebration of Divine Service, and offices 
'^ therein, and for and towards the other expense necessarily and legally 
" incident to the office of churchwardens for their year of office ; that the 
'' majority of the said vestry having by the acts and means aforesaid, 
'' refused to furnish the churchwardens of the said parish with the neces- 
" sary funds as aforesaid, the now Defendants, the churchwardens afore- 
'^ said, and others of the rate-payers and parishioners of the said parish, 
^^ then and there present in vestry, did in obedience to the said monition, 
'^ and in discharge of the aforesaid obligation, cast upon them and the 
^^ other parishioners of the parish of Braintree aforesaid, by the law and 
^' custom of this realm, at the said meeting of the said parish, and while 
'^ the parishioners so continued as aforesaid in vestry assembled, rate and 
^^ tax, all and* every the inhabitants and parishioners of the parish of 
'^ Braintree aforesaid, liable to contribute to a church-rate, for and towards 
" the necessary repair of the church of the said parish." That did not 
show that the rate was made by the minority in the vestry \ but that 
it was made by certain of the inhabitants duly present in vestry, and 
for anything that appeared to the contrary the rest might have abstained 
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from votiDg, or taking any part in the matter. If so, the rate would 
clearly he legal. A proposition for a mte of 2s. in the pound had been 
made to the vestry. The thing which was called an amendment was 
proposed and carried ; but it was not an amendment : it was a declara- 
tion adopted by a large number of persons, but it was not an amendment. 
The fact, that it was put as such from the chair did not make it one. 

• 

Lord Brougham. — It is an argumentative negative. It affirms that 
the vestry is bound to refuse, and it does refuse accordingly. 

The Solicitor- General. — It was not a negative of the2«. rate, but 
was a mere assertion of opinion against all rates whatever. The analogy 
between this case and that of elections was very strong. Suppose 
A. B. had been proposed for mayor, and a motion had been made 
to the efiPect that in the opinion of the electors no mayor was necessary } 
that would not have been a negative of j1. J9. as mayor , it would 
have been merely an empty declaration of opinion. K the persons who 
made that declaration abstained from every other vote, the election of 
A. B.hj the other persons present would be a good election; in like 
manner here, though this expression of opinion was carried, the ques- 
tion of a 2^. rate was still before the meeting. The persons who had 
thus declared their opinion abstained from taking any further part in 
the meeting, and left those who voted to conduct the business. They 
did act in the business, and in the words of the declaration, ^^ They 
'^ did rate and tax the inhabitants in the sum of 2«. in the pound." There 
was no averment that the meeting had been dissolved; on the contrary, 
it continued in existence, and while it did so a rate was agreed to. 

It was conceded on the other side that the church was in need of 
repair; the rate therefore was necessary, and the meeting had been 
called for the purpose of making it. The proceedings, as stated on the 
record, did not anywhere show that the rate was made by the minority ; 
but it appeared to have been made by the churchwardens and parish- 
ioners in vestry assembled. So made it was legal, and on the face of 
it, the rate was a legal rate. The whole question turned on what was 
disclosed on the record of the proceedings by which the result was 
arrived at. It was the duty of the Plaintiffs i|i error to show that 
though the rate was in form regular, it was. in substance irregular. 
That duty they had not performed. The Defendant in error contended 
that the rate was regular in substance and in form, being a rate which 

c 2 



20 

was voted at a meeting duly convened for the purpose of making* a 
rate, and convened at a time when the church was in want of repairs. 
At that meeting this was the only rate proposed, and it was agreed to. 
That which was called a negativing of the rate was in effect nothing 
more than a simple refusal to proceed to the proper and legal business of 
the meeting. That refusal was ah abdication of their rights on the 
part of those who made it. The meeting was held for the purpose of 
imposing a rate, and they refused to take part in imposing any rate 
whatever. That being so, the only result was in effect to make it a 
non-entity ; and the resolution which must be taken, pn the face of the 
proceedings, to have been carried, was, that which imposed the rate, for 
it was agreed to by all who expressed any opinion on the subject of 
the business of this meeting, it was the only legal resolution which 
could be agreed to, and as such it was binding on all, and therefore 
among the rest on those who had applied for a prohibition. 

Three main points had been taken on the other side. First, They 
admitted the duty to repair the church ; but they tried to distinguish be- 
tween object and duty, and said that the imposing of a rate was not 
necessarily the mode of performing that duty. The second point was 
this : Assuming that the mode of performing the duty was the making 
of a rate, still they said that the mode of enforcing the making of a rate 
was bypunishiug those who refused to make^it; that interdict and ex- 
communication were the modes of punishment for this breach of duty, 
and that the fact of such punishments existing was in itself an argument 
to show that there could be no other mode adopted of making the rate, 
and that no rate could be made merely because the inhabitants had re- 
fused to discharge their known and admitted duty. In other words, they 
saw that the law permitted a punishment for not making a rate, but not 
a substitute for the unlaw&l rejection of it. Further, it was contended 
that the circumstance of the refusal being called an offence, showed that 
the punishment would be effective. The third point was, that the vestry 
being a deliberative body, and not of the nature of an elective bodj^ 
the persons composing it met together for a purpose as to which they were 
entitled to exercise a discretion. At this point it was asked how it was 
possible to show that the rate could be made by the minority, since if 
that could be done there would have been many examples of such a thing 
before now. 

He would ^ow take the first of these arguments, namely, whether 
there were not other modes of doing the same thing? The case otMetJiold 
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V, Winne {g)y was noticfed in the Court below by Mr. Justice Vre^well, 
who said that it "merely decided that churchwardens mayy by the 
>^ assent of the parishioners, dispose of things belonging to the church, 
^^ and that such disposal is a good answer to a writ of account brought 
" against them by their successors, and if the parishioners agree that the 
^^ churchwardens shall keep the proceeds of such sale in satisfaction of 
^^ money due to them for the expense of repairs done to the chur<;h it is a 
** valid agreement. It is, therefore, far short of an authority for saying 
^' that a majority of the parishioners has a right to resolve that the repairs 
" shall be done in any manner that they please." It was clear that the 
parishioners in vestry had not the power to bind the whole parish to any- 
thing but a church-rate for the repairs of the church. But that power 
jfchey distinctly had, and the law required them to use ifc. No doubt 
if sufficient money was voluntarily subscribed there would be no necessity 
for calling a vestry meeting ; and all that Methold v. Winne decided was 
•that if the churchwardens were possessed of another Aind, over which the 
parish had control, and the vestry said, you may apply that fund first, such 
authority would be a protection to the churchwardens. But when the 
inhabitants met to consider what was out of repair, and to provide means 
for repairing it, and no other fund existed but that which they were to 
provide, and a rate was proposed for that purpose> and no objection 
was taken to the amount proposed, and no other proposition was 
made, there could be no doubt that that proposition they were 
bound to adopt. If the clfurchwardens possessed other funds and were 
allowed to apply them they would be discharged; but, if not, their 
liability to repair the church remained in full force. That obligation 
was founded on the common law, and nothing could discharge the parish 
from the effect of it but actual performance. The common law duty was 
admitted on the other side ; the cost of performing it was anciently fixed 
on the land, and, until the statute Circwnspecte agatis, its performance 
might have been enforced at common law. That circumstance led a 
long way towards the proposition that this duty being imposed upon the 
parish, and the vestry being convened for the purpose of discharging this 
duty, that body had no right to deliberate whether it should discharge 
the duty or not j but could only deliberate in what way the requisite 
amoimt of funds necessary to discharge the duty could be best raised. 
Trust cases might illustrate this argument; if there was a man possessing 
an estate charged on mortgage with th^ payment of 10007., and he directed 
that that charge should be satisfied within five years, the trustees would 

{g) 1 BolL Abr. 393. 
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have to deliberate how most profitably to raiae the money to pay off the 
charge ; bat they could not deliberate as to whether it should be paid oS 
or not. Or if^ instead of a charge, there was a right of redemption di- 
rected to be exercised within a given time, and the three trustees met and 
one of them said, '' Oh, do not get back the estate at all ;" there was no 
doubt that the other trustees would be entitled to act in discharge of 
the trust and to get back the estate as directed ; they would be perform- 
ing their duty and the other would be violating it 

That brought them to the second point, namely, that parties who dis- 
obeyed the law by refusing to make a rate could be punished, and, there- 
fore, that the rate could not be made by those who were willing to obey 
the law. But it did not follow because parties were liable to be punished 
for doing certain acts, that therefore those acts themselves were to be 
held valid for die purpose of preventing something else. Take the case 
of a riot at an election, the parties committing the riot might be liable to 
be punished, but the riot would not stop the election; it would be an 
unlawful act, but it would not prevent the lawful act, for, when the riot 
had ceased, the voters who remained might proceed with the election. 

The Lord Chanoellor. — Suppose the case of a mandamus to form a 
vestry meeting, and suppose a sufficient number attended for that purpose, 
the Court could not commit those who did not attend. 

The Solicitor' General, — If the churchwardens alone attended, they 
might make the rate. The other side said that the persons forming a 
majority might be liable to ecclesiastical censure, because they obstructed 
the business of the meeting ; but that was not so, for though they tried to 
obstruct the business they did not obstruct it, for the business proceeded, 
and the rate was made. If nothing was done to occasion damage there 
could be no punishment. Thus in Cooper v. Wi€kham(h)y there was nothing 
to show that the church was out of repair, and therefore no damage was 
done, and there was consequently nothing to punish ; that case therefore 
was not applicable to the present. But here it was clear that the churdi 
was out of repair, and that the repairs were to be efiPected by the means 
of a rate to be levied for that purpose. No other fund was suggested out 
of which the repairs could be made. The case of Francis v. Steward (i) 
was not in point. The defect there was in the form of the allegation, 

{h) 2 Curt, Ecc, Bep, 308. (i) 6 Quern^s Bench Reparts, 084. 
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and die rule of law was, that mkmB a crime was to be made out^ the 
particulaiB la muke it out must be fully set forth. A case like that 
could have no application here, when the only question was, what was 
the result of the proceedings before the vestry. 

Then as to the mandamus^ there was no necessity to contend here that a 
fnandamua could be issued. It was unimportant whether it could or not ; 
the meeting of the vestry had taken place, some of the persons who had 
attended it had refused to perform the duty which the law cast upon 
them, the others had performed that duty and the rate had in fact been 
made. Whatever might be the consequences in a penal point of view 
to the parties who moved the amendment, the resolution that there 
should be a. rate of 2s. in the pound had been adopted, and a valid rate 
was in existence. 

In discussing whether the rate thus made was a valid rate, there arose 
the question whether the vestry was like an elective or a deliberative 
body. It was admitted that the meetmg was charged with the perform- 
ance of a duty, and that the common-law mode of performing that duty 
was by making a rate. But several questions had arisen as to what 
was the position of the churchwardens in case of a part of the vestry re- 
fiising to join in making a rate. It appeared to the Defendant in error 
that, though the recent decision coming with such high authority was 
binding on him as to its not being in the power of the churchwardens 
themselves as such to make a rate, still that the old law remained at 
present undisturbed, and then it was clear that, if the vestry was as* 
sembled, and all the vestrymen except the churchwardens were to refuse 
to make the rate, the churchwardens, being in vestry, and being there 
as parishioners and vestrymen, might make the rate. In Wayte v. Oer- 
man (k), a rate was held good, though it was not formally alleged in the 
libel to have been made by a majority ; Lord Chief Justice North ob- 
serving, ^' It is said the parish or some of them did rightfully make the 
^' tax: and can that be understood otherwise than of the maj<»r part?" 

The Lord Chaitcellor. — Suppose an interval of time in which the 
churchwardens ceased to be parishioners, could they make the rate ? 

The Solicitor' Oeneral, — ^They would then cease to be parties entitled 
to convene the meeting. But, supposing them to be parishioners — as they 

(A) 2 Shower's Reports, 141. 
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were the parties answerable in the Ecclesiastical Court for making the 
repairs of the church — they would be entitled sitting in vestry to make 
the rate which was to defray the expenses of those repairs. The case of 
Itogers v. Davenanty as reported in 1 Modem Separts, had been referred 
to, but there was another report of it in the 2nd vol. of those Reports (J), 
under the name of Curtis v. Davenant, and that report was adverse 
to the argument for the Plaintiff in error. There it was expressly said, 
'^ There may be a libel to pay the rates set by the churchwardens/' And 
again, in the same volume, in the case of St Mary Magdalen^ Bermond- 
setfy it was said (m), that the Court will not grant a prohibition; ^^for 
'^ if the rate be unduly imposed, the party grieved hath a remedy in the 
'^ spiritual court, or may appeal, if there be a sentence against him.**' 
The authority of Degge was clear, that if the inhabitants will not meet 
when summoned to a vestry, the churchwardens may proceed without 
them to make a rate, and there was no reason to say that he afterwards 
doubted the correctness of that opinion : all that he did was to show that 
others doubted upon it Then came the case of Oaudem v. SeJby (n)* 
That case had been the subject of much dispute, but when thoroughly 
examined, it was clear that it did not favour the argument of the Plaintiff 
in error. In the case of Veley v. Burder, Sir Herbert Jenner Fust said, 
that the Court of Queen's Bench had not before it all the facts of Oau^ 
dem V. Selby ; and from Mr. JoknsorCs Beporty it appeared that, in feet, 
this point of the right of the churchwardens to make a rate when a 
majority in vestry had refused, was distinctly raised, and therefore the 
decision that the rate was good was, in fact, a decision to the effect now 
contended for. The real dispute, then, was not as to the making of the 
rate, but as to the sum for which it should be made. In truth, there was 
nothing whatever to overrule the dictum in Thursfield. v. Jones (o\ 
that if the parishioners refused to make a rate, the churchwardens might 
then and there make one. So far as existing authorities went, there was 
not one — ^in which the parishioners had refused to make a rate and the 
churchwardens had afterwards made one — in which the parishioners had 
ever escaped the payment of it. In point of principle, if the duty to 
make the repairs was admitted — and nobody denied it — there could be 
no doubt as to the result : that duty must be discharged. The sole 
mistake here made was in the clergyman putting to the meeting the 
question of making the rate. That was shown in the practice of meet- 

(02 ^od. Rep. 8. (o) 1 Vent, Bep, 367, 2nd £d. In the 

(m) 2 Mod, Rep, 223. first edition it is given as Anonymous, 

(n) 1 Curt, Ecc. Rep,Z^; 3 Curt. 
Ecc, Rep. 2^2 fn. 
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ings on all other subjects. Suppose there had been a meeting to put down 
the slave tfade^ and a man present had said that slavery was founded 
by the law of God^ and had proposed a resolution to declare it to be so ; 
the chairman would refuse to put such a resolution^ because it would be 
beside the whole purpose of the meeting. Then again, in the case of a 
trust, what would the Court of Chancery say to trustees who met and 
declared that they would not act upon the trusts at all? The Court 
would compel the discharge of the trusts ; — here the repair of the church 
.was a public trust, and the vestry could not decline its performance. 
That a vestry was a deliberative meeting might be admitted, but it was 
only a deliberative meeting as to the mode of performing a legal duty, 
not as to the question of performance or non-performance of it. A jury 
was a deliberative body, but if four of the jurymen said they would not 
give any veixiict at all, that would not stop the giving of a verdict ; the 
Court would compel them to give it. The course of proceedings at the 
first and the second vestry meetings showed that, in the interval between 
them, the majority had become aware of the legal impossibility of refiisp 
ing to make a rate, and had therefore had recourse to what was deemed 
an evasion of the legal duty. At the first meeting, the resolution was to 
negative the making of a rate ; but at the second, the resolution was to 
the effect, that all church rates were opposed to Christian principles. 
By this vague assertion of opinion it was supposed that they could get 
rid of the proposed rate without having recourse to the illegality of 
refusing it. 

The Lord Chancellor. — So far as the proceedings show, it does not 
appear that the question of the rate was directly voted on. 

The Solicitor- Oeneral, — ^That could not affect the argument for the 
Defendant in error. It was for the other side to show that the rate 
made at that meeting was bad, and, for anything that appeared on the 
face of the proceedings, the whole vestry might, on the question of the 
rate itself, have signed the rate. 

The Lord Chancellor. — Caulfield and those who voted with him 
protested against it. 

The Solicitor' General, — ^There was no strict form of rate necessary, nor 
was it absolutely necessary to put it to the vote. The rate might be 
made without objection, so as to obviate the necessity of voting on it. 
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Upon <bd exhibits attaebeB ti Urn Moord it was didwn, that Veleg pio- 
poMd and Jodim fldcobded a tetolutiiXK; that m nte «f 2f. in the pound 
Bhonld he made. Now, unlaw the amount proposed was disputed; irUdk 
most certainly was not the case^ there .was no necessitj for putting 
that rate to the rote. Here die rate was produced and signed 
by the churchwardens and sereral of the inhabitants, the other 
parties might be assumed to have left the vestry after they had 
expressed their opinions. To say that the vestry was a deliberative 
meeting; and then to say that the vestrymen refused to do that 
about which they had met to deliberate, was to say that they had rrfiised 
to deliberate at alL They could not put their rights on the same footing 
as those of the House of Oommons, for the House, in voting the supplies, 
was Bierefy performing a duty of high moral obligation and of gfreat 
^tate necesfiBitjr, but not a duly capable of legal enforcement, wh^'eas the 
authoritfes were numerous to show, aAd, indeed, there could be no contest 
about the matter, that the duty to repair the church was one whidh was 
-capable of legal enforcement. 

The argument that this Was a 1»x Imposed by the minority on the 
•majority, was capable of two answers ; first, this was not a meeting to 
impose a tax; secondly, that the iiate was not imposed by the minority. 
First, tins was not a tax any more than the assessments of the land tax 
commissioners from year to year could be said to be an imposing by them 
of a tax upon the public. The old common law had settied that the 
repairs of the church should be made by the inhabitants in vestry 
assembled — ^the meeting to find the means of making the repairs was not 
imposing a tax, but arranging the mode of performing a duty. Nor was 
it ever said that the Court of Chancery was imposing a tax upon the 
suitor, when making an order for the distribution of assets. 

Hdre was a duty to be perfoMKBd-^it was not necessary to have any 
particular number of people present in the vestry, in order to bind the 
parish as to the means by which it was to be performed. Then how 
was it possible to say what number would, and what would not 
constitute a minority. In this case, it could not, as Lord Chief 
Justice Wilde expressly stated, be discovered by what number of persons 
the rate was made. If so, then the law, finding that it was made in dis- 
chai^e of a public duty, would assume that it was rightly made, and by 
the persons properly eptitled to make it. Some persons, entertaining an 
opiniob hostile to church-rates, might have dedined to take part in making 
the rate, but those who did not so decline, went on with the business 
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oi the meeting; and nmde a rate. There had been a proceeding in 
vestry^ and there coidd be no such proceeding but one which was 
legal The oases on Action law decided that point. Such a meeting 
could not do what was idle or illegal. Suppose there was a meeting 
about church-rates, but the meeting, instead of discussing them, discussed 
the questions of Parliamentary Reform, and a resolution on Parliamentary 
•Reform was proposed^ the chairman might, or might not put such a 
resolution to the yote-4f he did, he would probably say that such a 
resolution was idle, and after having wasted the time of the meeting, he 
would then proceed to its proper business. 

Lord Brougham. — ^Would the absurd and ridiculous proposition you 
are figuring^ — ^the resolution as to any possible necessity for any 
Parliamentary Reform, [a laugh], brought before a meeting assembled to 
vote a church-rate-— constitute a part of the proceedings of that meeting, 
or could it not ? 

The Solicitor' OeneraL — It would not — ^it would be a mere idle waste 
of time of the meeting. That had been the case here. The meeting how- 
ever was not allowed to break up before the real business was disposed of: 
the rate was made. The meeting could not vote against any rate — that 
would have been illegal ; to evade making a rate would have been as 
illegal as to refuse making any. Some wished to pursue an illegal 
-course, but a rate was made. 

A mandamus would lie to compel the election of churchwardens, so it 
would to compel the meeting to make a rate. Suppose that meeting to 
have taken place. If there was an absurd election made by some of the 
voters, the rest making a good election, their act alone would be lawful. 
As a matter of principle, there was no difference between the performance 
of the duty of an elective and a deliberative body. The case of Oldknow 
V. Wainwright (p) was in point here. There twenty-one electors met for 
the purpose of electing a town-clerk : nine voted for him, eleven protested 
sgainst him, but did not vote for any one else. He did not vote at all. 
The Court held that his election was good. So here the protesting body 
must be taken to have done nothing, the others did their lawful duty, 
%id what they did was valid. It was settled law that a simple protest was 
not sufficient. 

Lord Broughbam. — Suppose that a question of a rate of 2«. in the pound 

(j>) 1 Sir W, Bla. Rep. 229; 2 Burr. Bep. 1017. 
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,liad been put and negatived^ and then a question of 1^. in the pound had 
been put. The man who meant to object to any rate whatever would 
vote against both. His negative on each would be equivalent to voting at 
once that there should be no rate at all. 

The Solicitor- Oeneral. — ^The law would not presume that a man 
would act illegally. The law would assume that in voting against the 2$. 
rate^ he did so because he thought the rate too high. 

Lord Brougham. — ^Then^ according to your argument, his first vote 
Would be a good vote, but his second vote, on the ground that he 
objected to all church-rates, would not be a vote at all. 

The Solicitor- General. — ^The vote might be good, though the reason 
for it was bad. If he stated that he came to the meeting for the express 
purpose of refusing any rate at all, he would in effect state that be 
intended not to take any part in the proceedings, and then it would be the 
same as if he was not personally present. He would not have any power 
to give a general negative. 

As to the form of the libel, it was sufficiently apparent on the face of 
the pleadings, that the rate was made by a majority of those who were 
willing to make a rate. It appeared to have been made by the church- 
wardens and others in vestry assembled, and that was a sufficient alle- 
gation that it was properly and lawfully made by a majority of those 
who were willing to have a rate at all. 

Mr. Ogle followed on the same side. — In addition to the authorities 
already cited, it was plain from NeUorie Abridgement^ in which all the 
law of church-rates was collected, that where the vestry refused to make a 
rate the churchwardens might make it. WoocTs Institutes and Bacows 
Abridgement, tit. " Churchwardens," showed the same thing. The ecclesi- 
astical commissioners appointed in 1832 had adopted that opinion, adding 
'^ especially when the churchwardens had no funds in hand for the repair 
" of the church." 

As to the sufficiency of the allegations on the record, they were suffi- 
cient to show that a valid rate had been made ; for it was shown to have 
been made by persons entitled to make it, and no sufficient ground had 
been shown to impeach its validity. On the .other hand, the declaration 
in prohibition was defective for not setting forth a clear matter, on which 
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to justify the interference of the Court of Queen's Bench, by averring 
something which amounted to a clear excess of jurisdiction on the part of 
the spiritual court. 

Mr. Mellor, in reply, said that the authorities cited on the other side 
to show that the churchwardens had jurisdiction to make a rate went a 
great deal too far for the purpose for which they were cited. If they 
showed anything they established that the churchwardens might of 
themselves and in any place make a rate, which was certainly not law, 
and which even the other side had not pretended to be law. NelsotCn 
Abridgement was, like many others of the books cited, merely a reprint of 
the dictum in the case of I%urs/ield v. Jones (q), and that dictum was 
expressly contradicted by the earlier and better considered case of 
Roberts (r). The same observation applied to the report of the Eccle- 
siastical Commissioners. 

The supposed analogy between the vestry meeting on the subject of 
church-rates, and a proceeding at an election for members of parochial or 
•corporate officers had already been sufficiently disproved ; but even if the 
two cases were governed by the same principles, there was one marked 
distinction between them and the present case. When a candidate was 
disqualified, so that the votes for him were thrown away, the ground of 
disqualification was stated to the electors ; they had notice of it formally 
given, and if they afterwards thought fit to vote for him they did so, 
subject to all the consequences of voting for a man who by law could not 
be elected. But here the chairman did not object that the amendment 
could not lawfully be put to the meeting ; on the contrary, he put it as a 
good lawful substantive amendment, and having been so put, and having 
been adopted, it must be taken to be bmding. In no way whatever, 
therefore, did the analogy of election cases apply to the present argxi- 
meut. On no ground whatever could the rate be supported ; it was bad 
in principle and in form, and the Plaintiff in error was entitled to a pro- 
hibition to prohibit the Ecclesiastical Court from enforcing it. 



The Lord Chancellor (Lord Truro). — My Lords, from the course of 
the arguments which have been addressed to the House in this case with, 
great ability, your Lordships will have perceived that the question is one 
which applies to the whole subject, as to the manner in which church- 
rates may be enforced for the purpose of repaii'ing the church, and giving 

{q) 1 Vmt:Bep, 367. (r) Hetley's Rep. 61. 
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the benefit of the establishment in the edifice in which the services <d 
religion are to be performed. But various questions have been raised in 
regard to the particular order which is to be pursued. ' It is not now 
denied that it is clearly the common law duty of the parishioners of everj 
parish to repair the church. Whatever doubts have been expressed^ and 
some seem to have been entertained upon that subject, I believe the 
opinion is now universal, (I presume it is so amongst those who are 
well informed upon the subject,) that it is a duty as imperative as any 
common law or statute duty which exists. The difficulty has been as to 
the mode of enforcing the performance of that duty where the parishioners 
have been divided in opinion. 

My Lords, upon the present occasion, it appears that a rate has been 
made under the circumstances disclosed in this record, and the matter 
comes before your Lordships in a shape which has given rise to three 
questions. First of all, we have heard it argued that the rate, as stated 
upon the face of the record, appears to be an invalid rate. That is con- 
troverted. It is next said, that supposing it does not appear to be an 
invalid rate, sufficient premises are not shown to manifest that it is a 
valid rate, and that those who call upon the Court to enforce the rate 
ought to show that the rate so sought to be enforced was legally made. 
That is a proposition which, in the argpiment before your Lordships, is 
denied. It is contended, on the part of the Defendant in error, that it 
is enough if, upon the face of the record, the invalidity or illegality of 
that rate does not appear; that if the record, upon the whole, discloses 
circumstances quite consistent with the rate being, a valid rate, though 
all the circumstances which would be necessary in order to sustain it do 
not appear, yet it is not open to the party, in the stage in which this 
proceeding of prohibition occurred, to take any such objection ; and it is 
insisted, before your Lordships, that upon the face of this record no valid 
objection appears to arise. That is all that is done to repel the proceed- 
ing in prohibition. 

My Lords, on a question which has occasioned so much agitation in 
different parts of the country, and which is one of so much importance as 
I have stated, I am sure your Lordships would wish to have all the 
assistance which the learned Judges can afford to you, before coming to 
a determination upon it. I therefore beg to propose to your Lordships, 
that certain questions shall be put to ^the learned Judges. Those ques- 
tions being such as appear to me to be calculated to produce answers 
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from the learned Judges^ which will be available to ydur Lordships in th^ 
further consideration of this case. Mj Lords, I propose, first, for the 
purpose of meeting the argument that the rate is invalid, to ask the 
learned Judges whether that is their opinion, whether upon the face of 
this record they are of opinion, affirmatively, that the rate is invalid. If 
their opinion should be that it does so appear, then I apprehend no 
further question would require to be answered ; because, of coarse, the 
Court below ought to be prohibited from enforcing an invaUd rate. 

• 

But, my Lords, the rate may not appear to be invalid— there may be 
sufficient circumstances apparent to be consistent with its being valid* 
But, on the other side it is argued that it is not enough, in order to 
entitle the Court below to enforce the rate, that it does not appear to be 
invalid ; the argument is, that it ought, affirmatively, to appear to be valid* 
I therefore beg to suggest to your Lordships, as a question that will elicdt 
an answer from the learned Judgefi, which may be necessary in one view 
of the case, to ask, secondly, whether upon the face of this record the rate 
appears to be a valid rate. 

Now, my Lords, supposing the learned Judges should be of opinion theut 
this does not appear to be a valid rate, and that neither does it appear to 
be an invalid rate, the third question is addressed, to the object of 
ascertaining whether, under such circumstances, it is a rate which the 
Court below ought to enforce. It is objected that the writ of prohibition 
in this case was moved for in a stage of' the proceeding in which the 
party is only entitled to that relief provided upon the face of this record—- 
the rate is invalid. With the view, therefore, of raising that third point, 
that if the rate appears neither to be invalid nor to be valid, but is con- 
sistent with its being a valid rate, it is not open to the party to object to 
the absence of some allegations, which are, in hid view> necessary to 
sustain a valid rate. I propose to ask the learned Judges, does a prohi- 
bition lie against the enforcement of the rate upon the recoid under the 
circumstances apparent upon the record ; that is to say, looking to the 
period and the stage of the proceedings at which the |»phibition was 
sought. 

My Lords, it appears to me that the answers to these questions— ^flst 
of all, is the rate clearly invalid; secondly, does it appear to be vaiid; 
and thirdly, does a prohibition Ue under the circunistances disclosed 
upon the record— will supply to your Lordships all the information which 



33 

is necessary^ in order to arrive at a satisfactory decision upon the case. 
I therefore beg leave to propose that these questions be addressed to the 
learned Judges. 

Lord Brougham. — ^My Lords^ I entirely agree with my noble and 
learned friend. It seems to me that it will sufficiently exhaust the case, 
if the learned Judges will favour us with their opinion on the points which 
are thus raised upon the record. 

My Lords, I cannot close the simple observation which I think it 
necessary to make, in support of my noble and learned friend's motion, 
without adding, that though I am perfectly satisfied, as your Lordships 
ought to be, and I ain sure will be, with the able assistance of the learned 
Judges, who have now during two days been present at the hearing of 
this case, I hope and trust we may be enabled, in consequence of what 
passed last session, and the late creation as a privy councillor of my 
most learned and most dear friend, Sir John Patteson, to have at some 
future time the inestimable benefit of his assistance ; for, I will venture 
to say, that a more learned, a more able, a more honourable, and a more 
amiable person never adorned the bench. 

The question was put by the Lord Chancellor, and resolved in the 
affirmative. 

Mr. Baron Parke. — ^The questions which it is your Lordships' pleasure 
to address to Her Majesty's Judges shall receive their carefril and anxious 
consideration. 

Lord Campbell. — I most cordially agree in what has been expressed 
with regard to their Lordships, the Judges; but t would, by leave, throw 
out for their consideration, very respectfully, that it is of the greatest im- 
portance that we should be favoured with their opinions as speedily as 
possible, consistently with the duties which they have to discharge; 
because there are various cases of a similar sort, one in the Court of 
Queen's Bench, where we have suspended all proceedings in it until your 
Lordships arrive at your decision upon the present case. Therefore, I 
am sure that the learned Judges will allow me to make this suggestion. 
It is said that a year and a half was taken for the opinions of the Judges 
in the Court of Exchequer Chamber. I hope, your Lordships, the Judges 
will answer these questions in less space of time. 

Adjourned, 
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Ovb the 25th of June^ 1852, the case again came on for 
consideration^ and the following were delivered as the 

OPINIONS OF THE JUDGES. 



PRESENT, 



Mr. Justice Crompton. 
Mr. Baron Martin. 
Mr- Justice Talfourd. 
Mr. Justice Williams. 
Mr. Justice Erle. 



Mr. Justice Wightman. 
Mr. Baron Platt. 
Mr. Justice Maule. 
Mr. Justice CoLEniDaE. 
Mr. Baron Parke. 



QUESTIONS TO THE JUDGES. 

1. Does the present Record show the Rate sought to be enforced to 

be an invalid Rate? 

2. Does such Rate appear to be a valid Rate ? 

3. Does Prohibition lie against the Enforcement of the said Rate in 

the Circumstances apparent upon the Record? 



Mr. Justice Crompton: — Opiniona 

of the Judges. 

My Lords^ — In this case the Plaintiff in the Court of Queen's Bench Mr. Justice 
sought to prohibit the Ecclesiastical Court from proceeding to enforce a Crompton. 
ghurch-rate alleged to have been made in the manner set forth in the 
proceedings in the Ecclesiastical Court. 



The Defendant demurred to the declaration in prohibition^ and the 
Court of Queen's Bench gave judgment for the defendant on the demurrw, 
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of 2S J^toa. ^^ *® ^^^ ®^ Exchequer Chamber, on a writ of enor, affinned the 

judgment of the Queen's Bench. The present writ of error is brought to 

CROMPToir. ^G^oi^se the judgments of the Courts of Exchequer Chamber and Queen's 
Bench. 

The first question proposed by your Lordships is, whether the present 
record shows that the rate sought to be enforced is invalid ? 

In order to answer this question, it is necessary to consider under what 
circumstances, in what manner, and by whom this rate appears on the 
face of the proceedings in the Ecclesiastical Court to have been made ; 
and then to consider the law as applicable to a rate so made. 

I find fix)m the proceedings in the Ecclesiastical Court, as set out on this 
record, that on the 15th Jul^ 1841, a vestry meeting of the parish of 
Braintree was duly held, in consequence of a monition issuing from a 
court of competent jurisdiction, 'and requiring the churchwardens and 
parishioners, amongst other things, to make a rate for the repair of the 
parish church, which was out of repair. At that meeting a survey and 
estimate were produced, and not objected to, and a motion for a rate of 2s. 
in the pound was duly made and seconded. That motion was met by the 
amendment which has been so often read in the course of these proceed- 
ing, and which was carried by a great majority of the parishioners. The 
effect of this amendment is» that the vestry, by a great majority, refused 
to make the rate proposed, or any other rate, assigning for so doing 
reasons utterly destitute of any legal foundation, and acting coi^ma- 
ciously and in disregard of the legal obligation by which they were bound, 
and of the monition of a court of competent jurisdiction. 

The record proceeds to show that, whilst '^ the said parishioners still 
'^ continued in vestry assembled," the question was put, whether any other 
. amendment was proposed or any other jmiposition made as to the amount 
of rate ; but that no such proposition or motion for discharging the obli- 
gation upon the parish was made, and that the majority having so 
refused, ^^ the churchwardens and others of the parishioners then and 
'' there present in vestry, at the said meeting of the said parish, and whik$ 
'' the parishioners so continued as aforesaid in vestry assembled^ did rate 
'^ and tax, and that the rate in question was then and there produced, 
*' msde> and signed by the ohan^wardens and others of the ratepayers and 
^^ parisbioners then and there present." 
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The rate^ tberefoTe^ aiipeara to have been made whilst the vestrj meet- Opinions 

tag contintted, and whilst the refusing majority contmued to constitute a ^■^"''g^ 

part of that meeting: for it is distinctly stated to have been made whilst ^'- •'"^^ 
.1 • .-, . , . , , , - CmoMPTow. 

the said pansmoners, that is^ the whole of the meeting, continued so in 

vestry assembled^ and the rate was made by the minority, as, and claim- 
ing to act as, the minority, and treating the majority as no longer a part 
of the meeting; and not asking for, but in effect repudiating, the concur- 
rence of the majority. 

If ihere was any doubt as to this, it is still more dear from the 
minutes, which are made part of the libel, and which show that, after 
the refusal by the majority, Mr. Veley, the Defendant, addressed himself 
to those ratepayers mho were wiUing to obey the monition^ that is, to the 
minority J and proposed that a rate of 2e. in the pound should be made by 
them; and on that, the mover of the amendment protested, on his own 
behalf and on the behalf of the meeting, against the irregularity and 
impropriety of the churchwardens attempting to make a rate after it had 
been refused by a large majority of the meeting ; and protested also 
against the rate so attempted to be made. 

Hie rate is then set out, purporting to be made at a vestry by the 
churchwardens and other parisliioners, whose names are thereto sub- 
seribed. 

It was argued by the counsel for the respondents, at your Lordships' 
bar, that these facts show that the majority retired from the discussion, 
and separated themselves from the meeting ; that they said in effect, 
^ We have conscientious scruples in the matter of church-rates, and 
<' cannot interfere in this discussion, and we leave it to you, the minority, 
'^ to proceed and tax the parish if you choose." If they had so withdrawn 
themselves, no doubt the remaining minority would have constituted the 
vestry, would have represented the parish, and might have bound them « 
by any rate they may have chosen to lay. But I come to the very con- 
trary conclusion as to the result of the facts, and it appears to me that 
the majority remained in point of fact part of the meeting, refusing to 
make any rate, and struggling to the last against it, and that the minority 
did not affect to be making a rate assented to by the majority in point of 
fact ; but that they made the rate as the minority, and without propos- 
ing it to the general meeting, on the ground that the majority had for- 
feited their right to interfere by their declaration, and had in effect thrown 

d2 
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OpfEnion* away their right of voting. They claimed to make a rate, to raise the 

question suggested by the Court of Exchequer Chamber in the case of 

CsoMP^? F«% V. BurdeTy and which I think they have raised by the course 
which they took. 

The real question, therefore, will be that which it was the object of 
these proceedings to raise, whether, when the majority of a vestry meet> 
ing have, on illegal grounds, contumaciously refused to make a rate for 
the necessary repair of the parish church, and which they were required 
to make by the monition of an Ecclesiastical Court of competent jurisdic- 
tion, the churchwardens and minority can treat such majority as absent 
in point of law, and as giving no vote or opinion on the matter, although 
they were present in point of fact, resisting and struggling against the 
rate ; and whether a rate so made, by such minority, without having or 
asking for the concurrence of the majority, is valid. 

It has been agreed on all hands, in the course of the arguments and 
j.udgments in this case, and it is too well settled to admit of doubt or dis* 
cussion, that the parishioners are liable to the repair of the body of the^ 
parish church. This liability is thrown upon them by the law and custom 
of England, differing in this respect from that of most christian countries. 
It is equally clear, that whilst the par&hioners are liable to repair the 
body of the parish church, any rate for such repairs can be imposed only 
by the majority of the parishioners in vestry assembled. 

This right of the parisliioners to be rated only by a majority of them* 
selves in vestry assembled has been asserted and recognized again and 
again, and does not, after the investigation and discussions which have 
taken place on this subject, admit of any doubt. 

Whether the laying a rate is to be considered as taxing, or, as sug« 
gested at the bar, as only distributing a legal burden, it is clear in point 
of law that a church-rate can only be made by the majority of the 
pajrishioners in vestry assembled^ and they are to proceed by making 
what has been called a bye-law or ordinance, for which purpose they are 
said to be in the nature of a corporation. 

Any attempt by the spiritual courts or by any other parties than the 
majority of the vestry to impose a rate seems always to have been 
resisted with great jealousy ) and it must now be assumed Uiat, not the 
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Ecclesiastical Court nor the ordinary nor special commissioners^ nor the Opfniou 
churchwardens, as suck, can impose a church-rate, even when the vestry ^^ 

meeting has contumaciously refused to make one. It is cUar, on the J^^' ^^'^^ 
-other hand, both on the authorities and from recent discussions, that th^ 
majority of those who choose to attend may bind the whole pvi^h, and 
that the churchwardens alonCy if parishioners, in the event of no other 
parishioners attending a duly convened meeting, may themselves, as 
parishioners, constitute the vestry, and bind the parish. It must also he 
assumed that any parishioners attending the meeting and refusing to 
-take any part in the proceedings, may be treated as absent, or as not 
constituting part of the meeting for the purposes as to which they decline 
to interfere ; and the proposition that the rate must be made by the 
majority has been properly qualified by being confined to the majority of 
those attending and taking part in the proceedings. 

The question, therefore, comes to the narrow and simple point, whether 
the minority who laid the rate can, under the circumstances, be treated as 
the majority of the parishioners in vestry assembled who took part in the 
proceedings? Can it be properly averred that the rate in question was 
made by the majority of the parishioners in vestry assembled, meaning 
by that phrase the majority of those who took part in the proceedings ? 

In point of fact the majority of the parishioners in the vestry remained 
present, dissenting from the rate in question or any other rate, and the 
alleged rate was made by the minority, without uselessly putting the 
qustion to those who had declared and continued to declare against any 
rate ; and the rate was laid by that minority claiming to constitute the 
meeting; and it is to be considered, whether the Defendants have made 
out, either by direct authority or from analogy, that the misconduct of 
the majority had worked a forfeiture of their right to interfere, and had 
given the minority who wished to do their duty a right to consider 
themselves as constituting the meeting, to the exclusion of the contu- 
macious majority, and that, to use the eipression of the Court of Queen's 
Bench, at the end of their judgment, ^' the amendment was in effect a 
" withdrawal of the majority from the meeting.'' 

The Defendants in error attempt to support the right of the minority to 
make a rate under circumstances like the present ; Jirst, on the ground 
of the Authorities in the cases of church-rates, which have been so fully 
bussed in the arguments and in the judgments in the Courts below ^ 
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toinioiM and, iMi0fuSjry and mainly, on the gvouiid aoggested bj the Court ef 

Exchequer Chamber, in Fe2^Y.J9«nfer,ofthe analogy between cases like 

Hr. Jmiiee the present and those of the election of Corporate Officers, when electors 
voting for an ineligiUe party with notice, or protesting and not voting at 
ally are held to have thrown away their votes. 

None of the aathorities in the cases as toehmrch-iates appears tome to 
bear distindy upon the present question. They are very carefully ex- 
amined, and put as strongly as they can be in favour of the Defendants' 
case, in the judgment of Mr. Justice Cresswett in the Exchequer Chamber. 
They seem to me, however, either to have proceeded on the ground that 
the churchwardens, as parishioners, might have constitnted the meting, 
'^ if none other of the parish would come together,^ or else to have pro- 
ceeded on the ground, which must now be considered as bad law, that 
the churchwardens, perhaps, as being more directly liable to eodesiaft- 
tical proceedings, have the power to make the rate, on the refusal of the 
parishioners. In none of these authorities is the question raised as to the 
minority having a right to treat the contumacious minority as having 
withdrawn from the meeting. In truth that questicm was first suggested 
in the Court of Exchequer Chamber in VeUjf v. Surder. 

The reasoning of the Court of Queen's Bench, in the judgment in 
Veley v. Burder^ is very strong to show that no sudi doctrine as that 
now contended for can be supposed to have prevailed in the earlier cases. 
It seems impossible to suppose that the ill^;al and unconstitutional 
courses alluded to in that judgment could have been adopted, if, on the 
refusal of the majority, the churchwardens or any individual parishioners 
could have made the rate at the meeting, on the ground of the rest 
having withdrawn. The reasoning of the Court of Queen's Bench on 
this point will be found equally applicable to the present case as to that 
of Veley v. Burdery where the question was as to the right of the 
churchwardens to make the rate after the vestzy meeting. 

The punishment of the majority for having obstructed the making the 
rate referred to by Lord Cranwarth in his judgment, tends also to n^a- 
tive the supposition that it could have been considered as law in earlier 
times that the rate could be well made by a minority of the vestry who 
were willing to do their duty. 

It appears to me, therefore, that there is not only an entire absence oC 
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any distmet tathority on this qnestioii in the cases referred to, but that OpfnfoM 

there are strong reasons for disbelieving that such doctrine has erer been " ^^ 

acted upon or discussed, and the question must be considered as a new J^'. Jostira 

CaoMPTOtf. 
one. I thinky therefore, that, in the absence of any distinct authority on 

the question, and considering the strong reasons for disbeUering that 

fluoh doctiine has ever been recognieed or acted upon, no reliance can 

safely be pkoed on this branch of the arguments for the Defendants. 

It remains to consider the question suggested by the Court of Bz» 
chequer Chamber, in Vdejf y. Burder^ to raise which the present course 
of proceedings appears to have been adopted, and which I concur with 
ihe judgments below in thinking really and feirly arises on this record. 
This, question is whether the rule of law referred to by the Exchequer 
Chamber as to corporate and other electors is applicable to the present 
case, and makes out the right of the minority to treat the majority as 
absent or as having withdrawn, or as having forfeited the right to inter* 
fere in the subject matter before the vestry. It is principally on the 
ground of the supposed analogy between this rule of law and the law as 
applicable to the present case, that the majority of the vestry are treated 
by the judgment of the Court of Queen's Bench as having virtually 
withdrawn from the vestry, and by the judgments in the Exchequer 
Chamber as being absent in spirit and point of law, though present in 
body, and as having thrown away their votes and forfeited their right of 
voting. 

The authority most relied upon for the Defendants as to this part of 
their case is Oldknaw v. Wainforight (a), in which case it was held that 
an election by the minority was good, when the majority dissented from 
the election, hut voted far nobody eUe* Lord ManefieU in his judgment 
expressly relies on the hct of the majority not voting at alL It is not 
said, or fainted at, that the majority had lost their right of voting by 
their illegal protest, or that they were to be punished for their miscon* 
duct by the loss of their votes, or that they ceased to form part of the 
meeting. On the contrary, their right to interfere in the election by the 
whole body is recognized } they are treated as continuing present as part 
of the meeting, but as they did not take the only means of opposing the 
election of the party, which the Court declared was by voting for some* 
body else, or at least against the candidate, the votes really given consti- 
tuted a majority for him. The case is far from establishing such a doc- 
trine as that now contended for, that the minority in such cases may treat 

(a) 2 Burr. 1017. 
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Optnioiis the majority, remaining pieeent and continuing their diflsent, as either 
1^"*^ absent or assenting. 

Mr. Justice 
Ckompton. 

These cases of corporate and other elections^ the result of which depends 
on the relative majority of votes^ and where the minority have either not 
voted or have thrown away their votes by voting for an ineligible person^ 
appear to me to furnish no analogy to a case where the act in question 
is to be done by the majority of the meeting, and where the majority, 
however illegally, refuse their assent, and dissent from the proposed act. 
It is the not voting for some eligible candidate, who might have the 
majority and so exclude the other candidate, which has, in elections con* 
ducted in the ordinary way, the same effect as a forfeiture of the right to 
vote, or the acquiescence in the election of the other candidate. But 
when the election is not by voting for one candidate as against another, 
but a majority of the whole meeting is required for the election, no such 
result occurs, even in cases of election. Thus, in the case put by Lord 
Cranworthf of the election of the Speaker of the House of Commons, if 
the whole House, except one member, were to vote that they would do 
better without a Speaker, it would be absurd to say that the one member 
who was prepared to do his duty would have a right to consider himself 
as the House, to vote the rest absent, or treat them as having forfeited 
their right to interfere, and proceed to name the Speaker himself* It 
would be difficult, however, to mention a case where there would be a 
more strict duty to perform, or where the proceedings would be more 
contumacious, if, as supposed in the judgments in the court below, the 
duty being an imperative one, or the contumacious nature of the Miscon- 
duct affect the question. 

By the 92nd section of the Municipal Corporations Act, the toWil 
councils, in case of the borough fund not being sufficient, are authorized 
and required to lay a borough rate. Here there is a duty directly and 
expressly enjoined by Act of parliament. Suppose that a majority of the 
town council should contumaciously refuse to lay any rate, admitting ex-^ 
pressly that there is no other means of raising the funds required for the 
purposes in the Act. Can it be said that a good borough rate could be 
laid by the minority, and that the 69th section which directs that the 
majority shall decide is to be repealed ? 

The more correct rule was laid down in the case of the ratepayers of 
Eymham {h) with which I entirely concur, and which cannot, I think, b6 

(&) 12Q.:B.d9e/n. 
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dktinguislied from the present case on the ground relied npon, of the Opinloiii 
majority being in one case reqoired by the common hwj and in the other '" ^^ 

by statate. In either case an addition for which I find no aothority is to }^^' ^^"^^ 
be made to the common law or th* statute by the introduction of the 
qualification that if the majority refuse altogether to perform the du^ 
the minority may do it; and whether the majority is required for the 
validity of the act by a statute or by the common law can, in my opinion, 
make no difference in this respect. I believe the real doctrine to be, 
that the majority so refusiag to perform their duty may be punished^ 
but that it cannot be legally held that the act is well done by the 
minority. 

t would ask what breach of duty or what degpree of contumaciousnes.^ 
is to have the effect in question ? Suppose that the majority declare 
before and at the vestiy that they will oppose any rate^ and act on such 
declaration by negativing every vote as it is proposed, is an inquiry to be 
made whether the conduct of the majority was contumacious, so as togivd 
the right of proceeding to the minority ? It appears to me to be a much 
sounder and wiser course to adhere to the plain rule of the statute or 
common law, requiring a majority for the validity of the act, than to in- 
troduce questions which may make the validity of the rate depend on an 
inquiry into the conduct of parties. 

It was much reUed on in the judgments below that the minority could 
not be compelled by the breach of duty of the majority to abstain from 
doing their duty ; but, with great deference and respect to the learned 
judges who took this view of the case, it seems to me rather a popular 
and rhetorical topic than a sound argument to show that the minority 
could do the act required to be done by the majority. It assumes that 
the minority are prevented from doing the acts which it is their duty to 
doy by the illegal act of the majority, whereas it is the duty of the whole 
body and not of the minority to do the act. The minority are not pre- 
vented from performing any duty cast upon them, the minority; they 
do what they can, and are guilty of no breach of duty. The argument 
might be applied to every case of commissioners, arbitrators, courts, or 
other bodies, where the statute or common law, or the agreement of 
parties, renders the concurrence of the whole body or of a majority 
necessary. No authority has, however, been cited, and I believe that 
none exists, to show that in any such case as I have alluded to the mino- 
rity can assume the power of acting by reason of the contumacious 
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OpbloM nefbaal to act of the restof iho body. SappoM that a statate required a 
"^' Court consistiQg of fonr judges, or required a majority of a body of foor 

Mr. Jnstkse eommifisioiien^ to do a particular act, and that three of them refitsed 
either from mifiapprehensioii of the law, or contumaeioualy and intending 
to disr^ard the law, can it be contended that the one judge or oommia- 
eioner who wished to do his duty could act alone, so as to make the pro- 
ceedings Talid by reason of the dissent of the others? Yet in all these 
cases it might be asked, just as in the present case, how can the judge cr 
commissioner who is ready to do his duty be prevented from doing it by 
the wrongful act of his fellows ? 

I think, therefore, that in the present case the n^ht of the contuma- 
cious majority to interfere was not lost by their misconduct; but that 

they were entitled to vote for or against any rate which might be pro* 

posed, and they either were taken at the meeting to have so voted against 

each and every rate as to make it unnecessary to put the particular rate 

again to them, or else the proceedings were faulty in the rate not beii^ 

put to the meeting. In neither case does the rate seem to me to have 

been imposed by the majority. 

I agree that no very formal mode of putting the vote was necessary, 
but I think it was not put to the majority because they had dissented 
from any rate that could be brought forward, and the minority then 
appear to me to have laid a rate themselves, without having or asking for 
the vote of the majority who protested against it. 

I think that such rate cannot by any fiction of law be deemed to be, 
what it is not in truth and in plain common sense, the rate of the 
majority of parishioners in vestry assembled. 

I therefore answer your Lordships' questions by saying, that in my 
opinion the rate appears on this record to be invalid ; that it does not 
appear to be valid, and that prohibition lies against the enforcement of 
the rate in the circumstances apparent upon this record. 



Mr. Baron Martin : — 

Mabtin. The Questions which your Lordships require to be answered by the 
Judges arise upon a demurrer to a declaration in prohibition. The decla- 
ration is very long, but the substantial question which has been argued 



Mr. Banm 
IfAmTiir. 
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at the bar of your Lofdahipa^ Hooae is whether a ohuich-rate of St. in Opiiik»t 

of the JudgcfL 

the pound made on the 16th of July 1841 at a Testrj meeting of the 
pariah of Braimtrte in Esiex was a valid rate. 

The facts alleged in the dedarationy and upon which the Taliditj of 
the rate depends^ are theses- 

In the month of Jfoy 1841 the parish chnroh of Jffmtn^fVtf was in need 
of repair, and upon the ISth of that month a Testry was duly held for 
the porpose of making and granting a rate, and a rate of 1«. in the pound 
was duly proposed and seconded. An amendment was then mo?ed and 
seconded, that the rate should not be granted, and the question being 
put to the vestry the amendment was carried by a great majority. A 
rate of 2f. in the pound was then proposed, to which a similar amend- 
ment was moved and seconded, and the amendment was also carried by 
a great majority. OntheSOth of .TtifM 1841 there issued out of the Gon- 
sistorial Court of the Bishop of Londanj in whose diocese the parish is 
situated, a monition which recited, as was the truth, that on the 11th of 
June the vicar of the parish, having instituted a proceeding in that court 
^' in a certain cause of business of repair or reparation of the parish 
'^ church of Braintre^^ against the churchwardens and parishioners of 
the parish, a decree on that day issued, requiring them to appear and 
show cause why a monition should not issue against the churchwardens 
to take the necessary steps towards putting the church in repair, and, 
amongst other things, to call a vestry, 4&c., and also against the parish* 
ioners, to meet in a vestry to be holden at a place and time to be men* 
taoned, and there make a rate. 

That decree was duly served, and the churchwardens appeared and 
submitted, but the parishioners did not appear. Thereupon the church- 
wardens were monished to take the necessary steps for putting the 
churoh in repair, and to call a vestry to meet on the 15th oijvly for the 
purpose of making a rate for such repairs; and the parishioners were 
monished to meet in vestry upon that day, and make such rate. 

Notice of this monition was duly given, and the vestiy duly called for 
the 15th of July. Upon that day the parishioners lawfully assembled 
in vestry, and the following is what took place. The monition and 
notice calling the vestry were read. A true estimate of the sum neces- 
sary for repairs, <&c.- amounting to 783/. 6«. was produced. And it was 



OpUdoBi jBOYdd and seconded that a church-rate of St. in the pound be made. 

pf the JudgMU 

It WBB then moved and seconded^ aa an amendment, as follows : '' That 

MAi^riM? '^ ^ compulsory payments for the support of the religious service of any 
'' sect or people appear to the Majority of this vestry to be unsanctioned 
^'by any portion of the New Testament Scriptures, and altogether 
'^ opposed to and subversive of the pure and spiritual character of the 
'^religion of Christ; that for any one religious sect to compel othen 
'^ which disapprove of their forms of worship or system of church govem- 
" ment) or which dissent from their religious principles and creedst, to 
'' nevertheless submit to support and extend them, appears to this yestiy 
^' to be a yet more obvious invasion of religious freedom and violation 
'^ of the rights of conscience, while also it appears to be a gross injustice 
^ to dissenters as citizens to compel them to pay for the religious services 
^< of others in which they have no part, while they build their own 
^' chapels, support their own ministers, and defray the charges of their 
f' own worship ; that compulsory church-rates, and more especially such 
^^ rates upon dissenters, thus appearing to be as a tax unjust, and as an 
^^ ecclesiastical imposition adverse to religious liberty, and contrary to 
^* the spirit of Christianity, this yesiry feels bound, by the highest obli* 
'' gations of social justice and of religious principle, to refuse to make a 
'^^ rate, and do refuse accordingly." 

The amendment was then put to the vestry, and carried by a great 
inajority. One of the churchwardens then proposed, on behalf of him* 
self and his co-churchwardens, to the ratepayers who were willing to 
obey the monition, that a rate of 2s. should be made by them ; and a 
rate was produced, and was signed by the vicar and the churchwardens, 
and several of the ratepayers then present. The person who had moved 
the amendment then protested, on behalf of himself and the meeting, 
against the irregularity and impropriety of the churchwardens attempt*^ 
ing to make a rate after it had been refused by a lai^ majority of the 
vestry, and protested against the rate so attempted to be made, and the 
business of the vestry ended. 

A formal rate was afterwards drawn up and signed by the vicar, the 
churchwardens, and several parishioners who were present at the vestry, 
and several who were not. 

. The question is whether this was a lawful rate ? 
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In tlie course of the argument it was alleged that the vote of the Opfnloiii 
majority was not against the rate at all, but was a mere affirmation of ^^_^fs^ 
certain abstract opinions, and that the minority alone voted in respect ^'* ^^•fJJ^ 
of the rate. This is a question as to the true meaning of what is stated 
on the record to have taken place at the vestry. And to me it is clear 
that there was a direct vote of the majority not to make the rate. The 
amendment concludes with the allegation, . that the vestry refused to 
make a rate ; and upon the amendment being carried, one of the church- 
wardens proposed to the rate-payers who were willing to obey the 
monition (or in other words to make a rate), that a rate should be made 
by them, and the rate was then produced, and was signed by the vicar, 
the churchwardens, and several of the ratepayers. The substance of 
the transaction, therefore, was, that the majority refused to make the 
rate, and the minority made it ; and the protest at the conclusion of 
the proceedings against the rate satisfactorily proves that this was what 
was meant and understood by the vestry, and I think it raises the sub- 
stantial question in controversy between the parties; viz., assuming ja 
church to be out of repair, and a vestry of the parishioner^ legally 
trailed together and assembled for the purpose of providing for the 
repairs, can the churchwardens and a minority of the vestry impose a 
legal church-rate upon the parish in opposition to the votes of the 
majority 7 In my opinion this also disposes of the second point made 
on behalf of the Plaintiffs in error, viz., that it does not appear that 
the minority made the rate. I think it does sufficiently so appear. 

Before proceeding to the consideration of the main question, there 
are some preliminary matters which are necessary to be ascertained. 

1st. Did the monition from the Ecclesiastical Court of itself create 
any additional obligation upon the parishioners to make the rate ? No 
authority was cited to show that it did. And it appears to me that its 
real operation was the more satisfactorily to establish the necessity for 
the repairs, and the more directly to Inong the parishioners under the 
cognizance of the Ecclesiastical Court. In my opinion, the legal obli- 
gation of the parishioner remained the same as before, neither greater 
nor less. 

Sdly. What is the legal obligation of the parish? And I have no 
doubt that it is ^^to keep the church in repair.'* It is, as stated by 
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OpiBiatt Chief Jiutioe NiMh^ in Bog&n r. DaMfumt{e\ nad in Aylfffifs Parerytm, 
._^^ to be analogous to the liability to repair a bndge or a h%hway } and 

Mr. Baron gi^yiiid {f^ become necessarj to aver in pleading the legal liability of the 
parish, it wDoldy in my opinion, of neoeedty be alleged as the dntj to 
repair the church, and not to make a rate, in like manner as the I^;al 
duty of a parish must be ayerred to be to rqmir the highway, not to 
make a rate for the purpose. 

Sdly. What is the true nature of a church-rate ? In !ne Chamber* 
laxKk ofLondo>ii8case{d)y Lord Cote lays it down expready ^'that it is an 
^ ordinance or bye-law which the parishioners have a right to make at 
^ common law without any custom, and that the gpreater part may 
^ thereby Und the whole." In the bejfore-mentioned case of Sogers y. 
Daioenanty three of the Judges say the same, and AyUffe also so states 
tiie law. It theref(»re seems to me clearly established that a church- 
rate is of the nature of a bye-law, and that thereby the persons liable to 
the duty of making the repairs decide amongst themsdves that the 
mode of perfbrming the common obligation which they elect to adopt 
18 to raise a sum of money by a rate. And in my opinion the parish* 
ioners, and they alone, are competent to make this election ; and if they 
determine to effect the repairs in any other manner, as by their personal 
• labour, they may legally do so, in the same manner as the inhabitants of 
a parish might at common law have repaired a highway, or the inhabits 
anta of a county might have repaired a bridge. It is quite true, that 
for many years a rate has been generally, if not universally, resorted to 
for the purpose, ais the most convenient and equal mode of performing 
the duty ; but before the time of legal memory, when the obligation 
arose, I have no doubt that the effecting repairs by a rate was a thing 
almost unknown in country parishes, although in lai^ towns a rate was 
probably resorted to; rents were then almost universally paid in kind 
or by personal services, and I have no doubt that rates were so paid also. 

As to the main question itself. 

It is upon all sides acknowledged that the law of England is most 
careiul to protect the subject irom the imposition of any tax except it 
be founded upon and supported by clear and distinct lawful authority. 
In the first of the cases which arose out of the controversy in the 
parish of BraitUree, viz., Burdery, Veley{e)y the Court of Queen's Bench, 

(c) 1 Mod. 105, p. 452. {d) 5 Cokes Rep, 63 a. (e) 12 Ad. ^ El, 247. 
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adeItv«ringtIttirjiidgiBeot,8tet^'<Th«t thelawnqafresdaardflnioo- Opfadow 
<' stntion liuUi a tax is lawfully imposed." And the aama doctraiA ia '^^''^j^^ 
distinctly laid down in De»n ▼. Diamond (f% and in » rariety of other. ^- ^*'*'" 
cases. Indeed it is a legal axiom. 

It » ckar> therafofe^ that the Defeodaata in error who support the 
present rate ought, in order to maintain it, to adduce some l^al antho- 
rit J or judgment, or at least the opinion of some eminent writer upon 
die aalgect in their £BtTOur. But it ia singular that, although in the 
arguments at jour Lordshipaf bar, and in the previous judgments of the 
Court of Queen's Bench and the Court of Exchequer Chamber iqx>n the 
Srmntree eases, every authoritjr and opinion and dicttim of every land 
whicli exist have, I believe^ been broi^ht forward, yet until the argu- 
ment ol ibe learned counsel in these cases suggested it, it never seems 
to have occurred to the mind of any one that liie minori^ of the 
parishioners at a vestry could make a rate, in opposition to the vote 
and determination of the majority. 

In the reigns ttt King Charles the First and King Charles the Second^ 
Ae Ecdesiastical Courts in several cases decided that the church-i 
wardoss ahne could make a rate when the vestry refoaed f but in all 
these cases tJie making of the rate, and its validity, was grounded and 
attempted to be supported upon the supposed authority of the church- 
wardens as pul^c officers of the parish (who were alleged to be petBonally. 
responsible in regard to the non-repairs of the church) to make the rate ^ 
and until the JSraintree eases it was never surmised by any one that the 
totes of ihe minority of the vestry at all aided towards its legality. 

This 8U|^K)sed power of the churchwardens ex oJScio to make a chnrch* 
rate has heea on several occasions expressly adjudged to be contrary to 
law by the Courts at Westndnster^ and it is stated so to be in tibd 
treatises of the most learned writers on Ecclesiastical Law; viz., CUbson 
and Ayliffe; and I believe no authority can be found, certainly none has 
been cited, that at a public meeting called to impose a church-rate or indeed 
a tax of any kind the minority of the meeting may vote it in 0|^sition to 
the votes of the majority. If it be so in the present instance it is an 
womaly, and requires a clear and cogent legal authority to support it* 

The only alleged authorities cited for tte purpose by the learned 

(/> 4 Bum^ jr Cres. 245. 
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O^inkmM coonafA for the Defendants in error were Tkwr^fidd ▼. ./bfiei, Oarndtn^ 
oTtheJodges. ^ ^^^ decided in 1799 by Sir W. Wynn, the Dean of the Arches, 
Mr. Banm ^j^ ^ passage in the Panan^s Cowadbr bj Sir Siman Degge. 

The case of Thursfield v. Jonet was a motion to the King^s Bench 
for a prohibition to the Ecclesiastical Coort in a salt for a church- 
wardens' rate, suggesting that the parties applying for the prohibition 
had pleaded that the rate was not made with the consent of the paiiah-> 
ioners, and that the spiritual court had refused liie plea. The rep<Mrt 
then proceeds thus: ^'The Court said that the churchwardens (if the 
'^ parish were summoned, and refused to meet or make a rate,) might 
'' make one alone for the repairs of the church (if needful), because 
'' that if the repairs were neglected the churchwardens were to be cited, 
*^ and not the parishioners, and a day was giyen to show cause why 
^' there ^ould not go a prohibition." 

It is stated in the judgment of the Queen's Bench (^), that search had 
been made in the books of the Courts for this case, which occurred in 
85th Charles II., but nothing could be found concerning it. And with 
respect to it, it is to be observed that it is not a judgment of the Court 
at all, but a dictumy which, if really made by the Court, and considered 
by them to be the law, ought to have induced them to refuse the rule 
to show cause, instead of granting it ; but assuming what is said to 
have £sdlen from the Court to be correctly reported, it is entitled to no 
weight ; for it .is in direct contradiction to a prior judgment of the 
Court of Eing^s Bench in the 3rd Charles I. (1628), Itoberfsease(h), and 
to the judgment in Sogers v. Davenant in the 26th Charles the II., i^ 
few years before ; and the subsequent judgment in the Queen's Bench 
in Banco, in the case of Pierce v. Prouse (i) (7 WUUam III.), is directly 
to the jcontrary, and must therefore, according to the ordinary mode of 
.dealing with cases at law, be taken to have overruled it. Indeed one 
•would suppose that a dictum or expression of opinion falling from a 
Court of law upon an application for a rule to show cause bears with it 
.about as little weight of judicial authority as it is possible that anything 
falling from a Court of law can bear; and Chief Justice lindaly in 
delivering the judgment of the Court of Exchequer Chamber in Vele^ v. 
Burder(k\ was well warranted in saying that the case was extremely 
unsatisfactory. But, as regards the present question, it has really little 
.bearing, for the opinion of* the Court was in express terms in regard to 

(g) 13 Ad. ^ m.26l. (t) 1 Salk. 166. 

(h) Hetley, p. 61. (*) 13 Ad. j- El, 307. 
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ft rate made bj the oirarobirardeiis alone, and not in regard to one Opintant 
made by a minority of Htm Testry. ^^ thaJiidgat. 



The case of Qaudem v. Selby was a decision in the Arches by Sir W. 
Wynn in 1709, that the churchwardens upon a refusal by the vestry to 
ibake a rate had by law power to make one. This case was much con* 
sidered in the original proceedings in the present case in the Ecclesias- 
tical Court, and also in the Court of Queen's Bench in Burdeir v. Veletf. 
Dr. Lushingtony in giving the original judgment upon the subject, spoke 
of it as follows : '^ I may observe upon this case (Z) that I believe its 
'^ appearance was a surprise upon the whole profession. It certainly 
^^ was not known to the Ecclesiastical Commissioners, or at least not 
^^ recollected by any member of that commission, when the subject was 
'^ then discussed, and during the thirty years that I have been in these 
'^ Courts I never knew that case adverted to, nor was I aware until 
^' lately that such a case was in existence, although it is of forty years 
^' standing." And the Court of Queen's Bench, in delivering their 
judgment, expressly declared it not to be law (m). And it is to be observed, 
— Ist, that the decision is nothing more than a revival in 1799 of the 
same doctrine which the spiritual court advanced in the reigns of Charles 
Ae Ist and lid. of the power of the churchwardens to make a rate, 
which was expressly adjudged not to be law in several cases by the 
Court at Westminster Hall; and, 2dly, that there is not a word to be 
foimd in it as to the authority of the minority of the vestry. 

The third and only remaining authority relied on by the learned 
eounsel for the Defendants in error is a passage from the ParsotCg 
Counsellor by Sir Simon Degge, page 165, 6th edition. It is as follows : 
'^ If the parishioners when they come together at such meeting refuse 
^^ or n^lect to join in making such assessment, or refuse to meet, I 
^^ concave the churchwardesi^ having just cause for such assessment, 
'' may proceed alone y toir if the churchwardens shall neglect to make 
'^ the repairs, when duly admonished by those who have the power to 
*^ visit so to do, within a certain time the ordinary or other visitor shall 
''limit, they may proceed against them by Ecclesiastical censures to 
'' compel them so to do ; for the law never compels anybody to do a 
'' Gibing they have not means to effect ; and it should seem that in this 
^ case the parishioners are also punishable by the Ecclesiastical judge 
^ for their neglect in this kind. But sOme are of opinion that the 

(t) Btaint¥ee Chuteh-rate Case, 78. (m) 12 Ad, ^ Ell. 269; 
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Optnioiit << churchwardens cannot proceed alone, but must compel the pamhkfeiera 
<< to do it by eodesiastical censure. — Idso qyutnT 

Mr. Banm 

Martin. rpi^^ above is the entiife passage, and certainly it does not seem to 
indicate that the writer had a very strong opinion upon the subject, and 
it would be strange if he had had ; for of the authorities cited by him, 
viz., an Anonymmu Cau (»), to which I shall hereafter refer, Rogen y. 
Davenantj Roberts ease, and Thursfield v. Jones^ before mentioned, 
none of them, with the exception of the latter, at all support his sup- 
posed view, and two of them are in direct contradiction to it. The 
reason also given for it, viz., '' That the churchwardens may be com- 
" pelled themselves to do the repairs," does not seem to be well founded. 
No authority was cited to establish such liability ; and it was observed 
by the Court of Queen's Bench in their judgment (o), that unless the 
churchwardens have supplies they are not personally liable ; but, as I 
have already observed, the plain and patent objection to these supposed 
authorities upon the present question is, that they are not at all directed 
to the alleged power of the minority to make the rate, but to the power 
of the churchwardens alone, which power has been expressly negatived 
by several adjudged cases by the Court at Westminster Hall. 

To my mind the absence of any authority in support of the doctrine 
that the minority have power to make a rate ought to be conclusive 
against it } but I think there are numerous authorities which show that 
no such power exists. It was observed by the learned counsel for the 
Defendants in error, that these authorities are only affirmative^ viz., that 
the majority may make a rate; and that there is nothing negative that 
the minority may not do it when the majority refuse. I think this is 
an error, as, in my opinion, several of the authorities are to the effect 
that the major part, and they alone, can make the rate.. But it seems 
not correct reasoning, when it is laid down in plain affirmative language 
how a thing is to be done, it is to be alleged that the thing may be done 
in a different manner because such manner is not in express terms 
negatived. 

The first authority relied upon by the learned counsel for the Plain-^ 
tiffs in error was Jeffer^s case (p). Lord Coke there states, that the Court 
of King's Bench required the opinion of the professors of EcdesiastiQal 
Law in regard to the question of church-rates, and that divers of them 
certified under their hands in writings '^ That the churchwardens and 

(n) 1 Mod. 79. (o) 12 Ad. 8f El. 260. (p) 5 (^o Rep. 676. 
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'< greater part of the paiishioneray on a g«!ieral warning met together^ Opinions 
<' might make such a tax by the law." — 

Mr. Banm 

Now^ with great respect for those who have expressed a different 
opinion^ I think Lord Coke clearly understood, and meant it to be 
understood by others, that the legal mode of making a church-rate 
was by the churchwardens and the greater part of the parishioners 
assembled together by public notice at a public meeting f and that he 
meant to n^;atire any other mode of making the tax. 

The next case waa Roberts ease (Srd Charla I.) {q). The inhabitants of 
Greenmch had sentence given against them in the spiritual court to pay 
a church-rate made by the churchwardens. They appealed to the Arches, 
iand the sentence was confirmed. They then applied to the Court of 
King's Bench for a prohibition, and it was granted. The report stated, 
that the Court agreed that the tax cannot be made by the churchwardens, 
but by the greater number of the parishioners it may. This is one of the 
cases referred to by Sir Simon Degge in the passage above referred to ; it 
is obvious that, so far from supporting his view, it is directly to the 
contrary. It is also the first of several cases reported in the common law 
reports in which the Ecclesiastical Courts in the reigns of the Stuarts 
seem systematically to have decreed for payment of church-rates made 
by the churchwardens alone. The courts of common law, however, with 
the exception of the dictum in Thursfield v. JoneSy uniformly denied their 
legality ; and after the case of Pierce v. Prouse, in 7th William III., 
the ^iritual courts appear to have abandoned the doctrine, imtil the deci- 
sion in Oaudem v. Selby, in 1799, which, however, according to Dr. 
Luehington, has not been acted upon since. 

The next case cited in order of time was an anonymous one (23rd 
Charles II.) ; and, except that it is referred to by Sir Simon Degge as an 
authority for the passage before mentioned, it would not be worth quoting. 
The following is the whole of it : Counsel moved for a prohibition '^ to 
f^ the spiritual court, for that they sue a parish for not paying a rate made 
^^ by the churchwardens only, whereas by law the major part of the parish 
^' must join. Twisdeny Justice. — Perhaps no more of the parish will meet 
'^ together. Counsel. — If that did appear it might be something." A case 
80 reported is really worthless as an authority^ but at the utmost it 
amounts to this : the counsel stated the law to be, that the major part of 
the parish must join in making the rate. The judge then observed, that 

(q) Hetley, 61. 
E 2 
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bpinioDs if no more of the parish than the churchwardens would come to Ae maei- 

ingf the latter would have power to make it ; and according to what feD 

^Aj^nT ^™ ^^ Court of Queen's Bench and Exchequer Chamber this might 

be 80^ for the churchwardens would be the legal Testry, and the majority 

of the vestry can make the rate* 

• 

The next case is Itogers v. Davenant (S6 Charles II.) (f), which is 
universally referred to as the leading case upon the subject. The report 
merely gives the judgment of the Court Chief Justice North is reported 
lo have said as follows: — ^* The spiritual court may compel parishioners 
^< to repair their parish church if it be out of repair, and may exe(»Bmit» 
^/ nicate every one of them until it be repaired \ and those that are 
« willing to contribute must be absolved until the greats partof them agree 
f^ to assess a tax, but the Court cannot assess them towards it. It is like 
f ^ to a bridge or a highway ; a distringas shall issue against the iIIhafai^ 
^' ants to make them repair it, but neither the King's Court nor the 
^' justices of peace can impose a tax for it. The three puisne Judges, 
^' Wyndony AtkynSy and Ullis, agreed, and said, the churehwardens can- 
'' not y none but parliament can impose a tax ; but the greater part of a 
^^ parish can make a bye-law, and to this purpose they are a corporation.'' 
Now this case seems to me a direct authority that the majority only can 
make the rate y for the parishioners who ai*e willing to contribute are not 
to make a rate, but are to be absolved; and every one of them who are 
not willing are to be excommimicated until the greater part of them (or, 
in other words, the majority,) agree to assess the rate. The case there- 
fore clearly shows that the majority alone can make the rate, and that 
the Dissentients are to be coerced until a Majority make it.. The casB 
also confirms Lord Coh^s doctrine, that the rate is in the nature of a 
bye-law. 

' The next case is St. Mary MagdaleUy Bermondsey, (29 Charles 11.) (s). 
The report consists of several resolutions, and I have no doubt they were 
the resolutions of the Judges in the Court of Exchequer Chamber ; the 
Court of the highest authority in this kingdom, next to that of your Lord- 
ships. The report, as regards the matter now in question, is as follows : 
— ^' Ife a prohibition it was the opinion of the whole Court, that if a 
" church be out of repair, upon a general warning or notice given to the 
. '^ pariBhi(Hxers, the major part then present, and meeting according to 
^^ such notice, may make a rate. The bishop or his chancellor cannot set 

(r) 1 Mod 194. <«) 2 MSd. 222. 
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^ % i%te upon the pariah; it must be done by the paridiionen them- Opbdom 
^ selyes." Now this eeems to me to be not morelj aflurmative that the ^^^^^^^^^^ 
mqor part present ean make a rate, but a clear declaration of the Court ^' ^"^^^ 
that the mode, and the only mode^ of making a clrarch-ratey is by the 
majority of the parishioners meeting together in pursuance of a notice. 

The next case is Wa^te v. German (32 Charles II.) (t). It was a motion 
for a prohiUtion. The oovasel (Baldwm\ in moiing for the rule, ad- 
mitted that in case of necessity the major part of the parish could bind 
the rest; but argued that in the libel it was not alleged that the major 
part had made the rate. To this Chief Justice North answered, '^ It is 
'^ said that the parish, or some of them, did rightly make the rate; and 
** can that be nnderstood otherwise than of the major part? And if but 
^' forty of the parish appear, the migor part may tax the whole." Mr« 
Justice Charlton said, that the best objection to the rate was that the 
libel did not state absolutely that the major part agreed to the tax ; and 
Mr. Justice Lwinz doubted, because the libel did not expressly dedara 
that the major part consented, and desired to have the libel amended; 
but Chief Justice North and Wyndham were of opinion that it was well 
enough, since it was alleged *^ that the rate was rightly made," and the 
prohibition was refused. The reporter, Sir BartJiolomew Shower, seems 
to have concurred with Mr. Justice Levinz, for he adds ^' Sed quere 
^ hgem^^ Now this again is a direct authority that the majority must 
eoneur, and that it must so appear on the libel. Mr. Justice Lemnz 
thought it must appear expressly ; the other Judges thought it sufficient 
if it appearecl by necessary implication, and that it did so appear when it 
was averred that the rate was rightly made, or, in oth^ words, that to 
make the rate rightly the majority must concur. 

The next case in order of time is Uiursfield v. Jones (36 Charles IL), 
which is relied on by the Defendants in error, and which I have already 
mentioned ; and the last and concluding one is Pierce v. Prouse (7 th 
WUl, III.) (k), reported in a great number of other books by this name, and 
also by other names; Hawhins v. Rouse, Pierce v. Prouce, Ac ; but is 
which all are agreed that the Court adjudged that the parishioners, apd 
not the churchwardens, ought to make the rate. This was after the 
devolution, and seems to have ended the controversy until 1709, when Sir 
W. Wynn decided Ch/udem v. Selby, when again the question seems to 
b&ve slept unti} it was revived in the cases arising out of Braintree parish. 

{0 ^ Shmoer, 141. (u) 1 Sdlh. 167. 
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OpiBimis These, I believe, are all the aathoritiee upon the subject, and the result' 
^^agesi seems to be, that originally the opinion was that the major part of the 

Mr. Banm parishioners assembled at a meeting in pursuance of notice were the 
proper parties to make the rate ; that in the time of the Stuarts the spiri- 
tual courts in several instances decided that the churchwardens alone 
could make it^ that this doctrine was steadily resisted by the Courts of 
Westminster Hall, and apparently set at rest by the case of Pierce v. 
Prpuse in the year 1695 ; that in 1799 Sir W. Wynn, the then Judge of 
the Arches, anew asserted the right of the churchwardens to make the 
rate; but that on the first occasion when this doctrine was brought 
under the cognizance of the Court of Queen's Bench, BurderY. Vdey (x), 
that Court in the most explicit terms adjudged it to be contrary to law, 
which judgment was a£Srmed in the Court of Exchequer Chamber, and 
no writ of error brought thereon to this House. 

In addition to these cases there were cited on behalf of the Plaintiff in 
error passages from two works of great authority upon Ecclesiastical Law, 
viz. QihsarCs Codex and AyliffVs Parergon. The law is thus laid down 
in Oibson (y) : '^ Rates for the reparation of the church are to be made by 
'^ the churchwardens together with the parishioners assembled upon public 
'^ notice given in the church, and the major part of them that appear shall 
'^ bind the parish, pr if none appear the churchwardens may make the 
*^ rate, because they, and not the parishioners, are to be cited and pu- 
<' nished in de&ult of repairs ; but the bishop cannot direct a commission 
'< to rate the parishioners, and appoint what each shall pay. This must 
** be done by the churchwardens and parishioners, and the spiritual court 
<^ may inflict spiritual censure imtil they do." 

In Ayliffe, page 452, and the following pages, the law is thus stated : 
^* The spiritual court may compel the parishioners to repair the parish 
<' church, if it be in decay or out of repair, and may excommunicate every 
^' one of them, severally, until the greater part of them do agree to assess 
^^ and levy a tax for the repair thereof, and such as are willing to contri- 
'^ bute thereto shall be absolved. The churchwardens cannot themselves 
*' impose a tax for the repair of the church, but the greater part of the 
^' parish may make a bye-law, and to this effect they are a corporation. 
^^ If a church be fallen down, and the parishioners are so increased that 
^* of necessity they must have a larger church, a tax may be raised by the 
^^ major part of the parish as well for enlarging it as for repairing it. ISot 

{x) 12 Ad. $> J^2. 288 (2^) Vol. I, tiU 9, chap. 4, see. 2. 
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** IS the consent of every parishioner necegsarj to the imposing a tax in Opinioiiii 

Os too JOdflffiSe 

^ sach case for enlai^g the choroh^ for ihe greater part of the parish ... 
^' shall control the less for enlarging a church as well as for repairing it." ^j|^]^^[^ 
Ayliffe also in other places uses the expression '^gpreater part of the 
** parish/' and in commenting upon the punishment upon persons refus^ 
ing the rate he speaks of them as '^ severally culpable." 

It is quite dear that both these writers deny the power of the church- 
wardens to make a rate in the sense in which Sir W. Wynn held they 
had such authority in Qaudem v. Seliy. And to my mind the passage 
in Gibson clearly shows that he had no idea that the minority at a vestry 
could overrule the majority, but, on the contrary, that the major part of 
the parishioners alone could make the rate, if any attend. But as to the 
passage in Ayliffe there is no room for doubt; he uses the clear and un- 
ambiguous expression, '^ greater part of the parish," and he says, '^ the 
'' greater part of the parish shall control the less," and he speaks of the 
persons refusing the rate as severally culpable, and that the persons wil- 
ling to make the rate shall be absolved, and that the spiritual court shall 
excommunicate every of them severally until the greater part of them do 
agree to make the rate. He therefore clearly negatives the power of the 
minority to make a rate ; for, according to the law as laid down by him, 
the refusing majority are to be severally excommunicated, and thereby 
coerced, until the greater part of the parish agrees, which is utterly in- 
consistent with the idea that the willing minority can of themselves make 
a valid rate. AyUffi^s book is stated to be one of high authority by Lord 
Chief Justice Tindal^ in the judgment of the Court of Exchequer Cham- 
ber in Veley v. Burder. 

I am therefore of opinion that the above are direct authorities that the 
minority of the vestry have not power to make a church-rate ; and there 
is not, I believe, the slightest intimation or suggestion to be found any- 
where, before the discussion on the Sraintree cases, that such power 
exists. The power so long contended for by the ecclesiastical courts was 
not for the minority of the vestry to make the rate, but for the church- 
wardens alone, by virtue of their office, and by reason of their being per- 
sonally responsible in respect of the non-repair ; and in my judgment 
the authorities before cited ought to be conclusive upon the present 
question. 

But the rate was also alleged to be lawful upon abstract reasoning. It 
was argued that unless this was a lawful rate the greater number of the 
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CHiiBiM paridiionen would haye compdled the oChen to do an udawfid miSt. I 
think this is a fallacy. Afwnming that the legal duty of tho paiish was 



V A^riN? ^ °^^ arate, the minority did no anlawftil act whatever. The mAJoriij 
acted unlawfully, and were liable to be punished in the Eccleaiaatical 
Court in such manner as the kw provides; but the minority did nothing 
unlawful, and were liable to no punishment whatever. The case otBogen 
V. Davenant, and the passage in Aifl\ffe, are conclusive upon this point. 
If this reasoning be correct, the consequence would be that, assuming 
the church to be out of repair, and a vestry called, the churchwardens and 
one parishioner, indeed the churchwardens alone, they being members of 
the vestry, or even one churchwarden against the will of the other, could 
make a rate in opposition to all the rest of the parishioners ; for if the 
doctrine be correct that the acts of the majority are to be deemed null, 
and they therefore are to be considered as absent from the vestry, and not 
voting at all, the person or persons voting for the rate would alone con- 
stitute the vestry. 

It was also urged that an analogy in favour of the rate was afforded 
from the proceedings of constituencies for the election of members of par- 
liament and of corporate meetings for the election of officers. But I think 
the proceedings for the election of members of a representative body or of 
corporate officers are substantially different from the proceedings of the 
body itself in the transaction of its business. In the Xing v, Monday (z), 
Lord Man^ld says, '' Upon the election of a member of parliament, 
'^ when the electors must proceed to an election because they cannot stop 
" for that day or defer to another time, there must be a candidate or candi- 
^^ dates; and in that case there is no way of defeating the election of one 
'^ candidate proposed but by voting for another. But in the business of 
" corporations it is a different thing." At an election, by common law 
it is only necessary that there should be a majority for one candidate over 
every other candidate. There may be as many candidates as there are 
electors, less one, and the votes of two would carry the election, however 
numerous the electors, if all the others voted for separate candidates, and 
the vote of one would be a lawful election if no other elector voted. But, 
as remarked by Lord Mansfield, voting in the business of the body is a 
very different thing, and I apprehend it is clear law, and exemplified 
every day in the proceedings of your Lordships' House and of the House 
of Commons and of corporate bodies, that for the transaction of business, 
viz. making a law, imposing a tax, making a bye-law, in fact transacting 
any business whatever, there must be, — 1st, a lawful meeting ; and; Sndly, 

{z) Cinvper,GQS. 
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aTote.of tbe majori^; «o4 uolwa tha nujofitjr vote finr ^ lam, tax, or ^[^fl'^T'L 

bje-]aw it is not carried. 



The cases cited of Oldknem ▼. Wainmright (a), Tayhr ▼• The Mayor of 
Bath (p)y and Rex v. Harvhine (c), are all instances of the same principle ; 
and f urther, that if a candidate be legally disqualified to fill the office, votes 
given in his favour, after notice of the disqualification, aie thrown away, 
and as if they had not been given at all. But no instance has been cited 
of the principle being apfdied to the transaction of business. In my opt* 
nion, therefore, neither this apalogy nor abstract reasoning supports ^ 
the rate. 

The majority of the vestry were free agenf». If they haye apted iller 
gjdly they are liable to be punished in such manner as the law directs | 
bat it would be in my opinion contrary to law to hold that any tax fHU^ 
by the common law be imposed by a public body unless the majority of 
|lie body present at a lawful meeting vote for il^ 

In very early times the spiritual courts obtained jurisdiction in respect 
of the repairs of churches, and the statute Circutnspecte agatie, ISth IJdr 
ward I., clearly shows that the controversy then was, not as to th^ 
making of rates, but whether the Ecclesiastical or the Temporal Courts 
had jurisdiction in respect of them. The parishioners were then %11 of 
one religion, and as their duty was to repair the parts of the church whiBre 
they themselves sit, it might be and was well left to the majority to mak^ 
provision for their own accommodation. The Ecclesiastical Courts suc- 
ceeded in obtaining exclusive jurisdiction on the subject, and they then 
possessed the most effectual powers of enforcing it that were probably 
ever enjoyed by any legal tribunal, viz. interdict in the event pf the 
whole parish being contumacious, and the excommunication of individual^ 
refusing to repair. In the progress of time these means of enforcement 
have become inefficacious, and the consequence is, the same, which )ias 
occurred in very many other instances from the same cause, viz. th^t 
recourse must be had to the Legislature; but, in my opinion, a ppurt 
of law has no power to administer a remedy. 

In answer to the questions put by your Lordships, I have therefore to 
reply, that in my opinion the present record does show that the rate 
sought to be enforced is an invalid rate. 

2adly, That tbe rate does not ajqiear to be a vi^lid one; and, 

(a) 1 W. Bla. 329; 3 Burr. 1017. (b) 3 Luders, 324. (c) 10 East, 211. 
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Mr. Bam 
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Mr. Juitice Hr. JugTiCB Talpourd : — 

Talvourd. 

The first questioni— whether the present record shows the rate soo^ 
to be enforced to be an invalid rate^-^volTee that oonsideratioa whidi 
MB of the most general moment of those which the questions put by your I 
Lordships to the Judges raise. That consideration applies to the oonditint 
of a minority of parishioners, duly convened and assembled in vestry, at 
a time and place appointed by a monition of the Consistonal Court, for 
the performance of a duty of unquestionable and perfect obligation, upon 
the repudiation by the larger number of that duty, and after an absolute 
refusal on their part to perform it. 

On the one hand it is xx)ntended, that the persons present constitute a 
deliberative assembly for the purpose of determining the. mode of per- 
forming their duty ; that the majority have the power which is essential 
to such a body, to bind the minority by vote, by which vote they may 
refuse to perform it; and that, consequently, the subsequent proceedings 
of the minority to discharge the obligation for which they were convened 
are void. On the other hand it is urged, that the duty being plain, and 
the exigency for its performance undisputed, the propriety of fulfilling it 
was no proper subject for deliberation or vote ; that, by a general refusal 
to obey the law, the majority present abrogated their functions of deliber- 
. ation, which only belonged to them so far as to determine the manner in 
which the law shall be obeyed ; and that ^y could not prevent their 
fellow parishioners from performing the duty cast by the law upon alL 
I think the latter is the correct opinion. 

Up to the point of time ^hen the resolution was voted by the majority 
of the persons assembled in vestry^ repudiating the proposal for the 
execution of which they were convened, there is no controversy either as 
to the facts or the duty arising out of them. It is conceded as matters 
of fact that the parish church of Braintree was out of repair ; that a 
large sum was required to repair its fabric ; that a monition had issued 
from a Court of competent authority requiring the parishioners to assemble 
in vestry, and there on a certain day to make a rate for the reparation of 
the church) that the parties who actually made the liate, with others 
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hostile to all chiirch-ratesy met at that time and place, and that being so Opinions 
met it was their duty to provide for the repair so needed, either by the ^ ^^^ 
accustomed course of general assessment or by some other mode equally Mr. Justice 
efficacious. It is admitted that an estimate of the necessary cost of 
repair was produced, to which no objection was offered^ that no provision 
for repair other than by means of a rate was suggested ; but that^ on a 
rate being pooposed, the majority of parishioners present voted an amend- 
ment comprising an elaborate censure of the law which they were^ 
assembled to obey, and a distinct refusal in any manner to comply with 
its requisitions. Were the minority then in the position of parties 
Tegularly outvoted on a question within the province of the body, or did 
they then become, for the Intimate purpose of their meeting, the 
parishioners in vestry assembled capable of performing the act in which 
their fellows had refused to participate? I do not think the analogy 
suggested between the capacity of corporators assembled to elect a cor- 
porate officer, when the majority refuse to vote or perast in a vote which 
is illusory, and the present case, is perfect ; but I think that the right, or 
rather the duty of the minority, in this case, to proceed with the business 
In which they have been obstructed, rests on higher grounds than that of 
such corporators willing to proceed to an election. 

The duty which the parishioners were assembled to perform, and bound 
to perform, is now admitted to be as clear as any which the common law 
of England has associated with the occupation of houses and land, — ad 
the maintenance of bridges by the occupiers of land in counties, and the 
repair of highways by those who occupy land in parishes. And the law 
has vested, not the right to consider whether that obligation shall be 
discharged, but the right to determine the manner and proportion of its 

r _ . . .  • 

performance in the inhabitants of each parish assembled in vestry. ''The 
^' repair of the fabric of the church," said Lord Chief Justice Tindaly when 
delivering the unanimous judgment of the Court of Exchequer Chamber in 
the case of Veley v. Bwrdery ''is a duty which the parishioners are com- 
^ pellable to perform ; not a mere voluntary act, which they may perform 
^ or decline at their own discretion. The law is imperative on them 
" absolutely, that they do repair the church ; not binding on them in a 
" qualified or limited manner only, that they may repair or not as they - 
<' think fit ; and where it so happens that the fabric of the church is in 
" need of repair, the only question upon which the parishioners when 
" convened to make a rate can by law deliberate and determine is, not 
" whether they will repair the church or not (for upon that point they are 
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^iNune tiine most surly and con^eiucndy, betwMii th0io8olT«8, perfmwd 
^ And canifld into cflbcL'' 

Tbif poffitioPi ibw fltrongly and deaily ezpresBed, was not contraTenod 
ill tbo aiipiment at the bar; and if it ia tme that '^ the only, qoeatiixitlie 
^ peiiflhioners can by law determine ia how they ahali disehargB their 
^ obligatioii/' doee it not follow that those who alone consent to deter- 
mine thia qyaetion may determine it, and thus aocompliah the purpoae of 
their meeting 7 Does not oppoaition to the only eulyect of delibo^ticHi 
heoome obstruction ? If obstruction, is it not unlawfiil obstruction f And 
am pnlawfnl obstm^tiaa be^ by the operalion of the law itself peroiitted 
tp prevent the per&iwinae of aii imperative daty ? 

It is not denied tbat^ in wcient timesi the parishionera were liable, <mi 
the refusal of tibe vestry to make a rato^ to be visited either by exioomn 
munioation oit interdiet> and that although in the first case the individual 
reonsapts might be selected for oensiire, in the latter a deprivation of all 
religions rites would Ml on the entire parish. At the piesent time an 
interdict would be impossible^ qr if possible would be hailed with triumph 
by tbd parochial adversaries of the church. But the common law has 
ilot changed with this change of circumstances and feelings ; and if the 
pflrisbiou^r^ willing to perform their duty could in old time have rescued 
^^en^f es f^vx the conseqQen(;es of parochial contumacy by performing 
1^ the sam^ course must be open to them now when they are impeUed by 
9th9r WPUves than thiat of fear. 

Agaiust this view of the queetiou it has been urged th^t a church-rate 
ii in the nature of a tax, and that uo Qoe can be taxed without consent, 
express pr implied; but is this ^ tax which the vestrymen impose, or % 
burthen which they distribute ? The right of the church, — that is, of the 
Uilmbjitants of the parish^ whether rateable or not, — ^to have the fabric of 
the church maiutained by the occupiers of real estate, is as well established 
US the right of the occupiers of that estfite to their possession, or of the 
landlords to their reversions. It arises out of the same law, and it is 
defeud^ by the same sanctions, The way to vmdicate that right may 
lie only thyn>ugb the ]Scalesie^tical Courts; but the charge rests on founda- 
tiouQ uo lees aneie^t thau those which secure the exclusive title to the 
l^ds upw which it is la^ 



As then the hmthen is imposed^ not by the Testry, bat by the law ^^|^ ,„,>,__ 

itself, and as the parishioners at hirge in this case enjoyed the fall oppOT' 

tnnity of regalating its distribution, which the majority abstained from x^^rovaik 

using, I think their fellows assembled at the proper time and place to 

obey the law iTere in a condition to obey it^ by maldng a valid rate, sot 

as a minority decides against the majority, but as the entina body of men 

who choose to deliberate and vote on the proper subjects of deliberation 

ftnd decision. And as the record stales that^ on that ooeasion, a rate was 

made in fact, and as there is no oircumstanceinconsiBtent with the mddngf 

a ralid rate stated on this record, my reply to Ae first question is m tlie 

liegative. 

2. But in reply to the second question of your Loiddups I think Aat 
the rate does not necessarily appear to bd a vahd rate; because it does 
not appear whether it was affirmed on a question didy proposed, and felted 
by a majority of those who hiid not repudiated their duty } and altbottg^ 
no precise form may be necessary for ascertaining the opinion of those 
who have a right to vote on the amount and distributfon of the oonimon 
burthen, I think the statement of the proceedings mibsequent to the ant»« 
rate resolution is too loose to maintmn the affirmative proposition that th4l 
irate is valid. 

8. In reply to the third question, I have to state that it appears ter iM 
that ** prohibition does not lie against the enforoemeiif of thef rkiid hif tll0 
'' circmnstances apparent on the record,'' because I think that td susti^tf 
{nrohiUtion on matter apparent on the record it must affirmatively appeaf 
that the rate, the enforcement of which is songht to be pn)hibited^ Is 
hvaliiL The Court to which the prohibition is soughti has clearly jurist 
diction over the subject matter before it; and in such a case it t^^eai^ 
from all the authorities, that prohibition may not go unless it distiaretly 
appear thai the proceeding is invalid, and that therefore the Court would 
exceed its jurisdiction if permitted to enforce it (see the authorities oolleeted 
in Comyn^ Digest y Prahibitionf D,); and as I think, for the reasons I havQ 
offered in answer to the first question, that the rate in this case may h6 
taKd, consistently with'the statements on the record, my answer to the! 
third question is in the negative. 
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Mr. JusncB Williams : — 

Of the three questions proposed in this case bj your Lordships for the 
consideration of the Judges^ I answer the first and the third in the 
affirmatire, and the second in the negative. 

With respect to the doctrines of Liw applicable to the snbject of these 
inquiries, they hare been freed from all doubt by the case of Velejf y» 
JSurder in the Exchequer Chamber. Before that decision it had long^ 
been established that to repair the body of the parish church is a commoa 
law duty of the parishioners^ which they are compellable by ecclesiastical 
censures to perform; and since that decision it is clearly settled that if, 
in order to perform that duty, a church-rate is to be made, the only legal 
mode of making it is at a duly convened vestry, by the order of the 
majority of those parishioners who are there present. 

With respect to the facts apparent on the record in this case, the result 
of them seems to me to be, that the parish church of Braintree being in 
need of repairs, a monition had duly issued from the Ecclesiastical Court, 
monishing the churchwardens and parishioners to take the proper steps 
for putting the church into repair, by holding a vestry meeting on a 
specified day, for the purpose of making, and then and there to make, the 
requisite rate : that a vestry was duly held in pursuance of this monition^ 
and that certain proceedings there took place, the substance of which is, 
I think, accurately stated, with great precision and clearness of ex-- 
pression, in the language of my learned brother MauUs judgment in 
this case when in the Exchequer Chamber, as follows : '^ The greater 
^' number of persons present at the vestry refused to make any rate, and 
^'proclaimed to all the others their refusal so to do, grounding their 
'^ refusal on reasons which showed that their determination was to refuse 
'' in any manner to concur in enforcing by compulsory means the repair 
'^ of the church ; and thereupon a rate was made with the concurrence of 
^' all present, except those who were determined not to make any rate 
<' whatever." And I agree with that learned Judge that, supposing this 
to be the substance of the proceedings in vestry, the question is, whether, 
when the majority of a vestry, assembled as this was, refuses to make 
any rate, those who are willing to make one can make a valid one. But 
I am of opinion that they cannot do so. 
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If the majority are to be regarded as still present in yestry and dis- Optnioiii 
senting^ then the rate was manifestly made by a minority, and in spite of ^"^ 9^^ 

and against the wishes of the majority, and cannot, I think, be supported 
without abandoning the role of law established by Vdejf y. Burder. Of 
that rule it seems to me to be a consequence, which, though it may be 
lamented, is inevitable, that if the majority in yestry resolye not to do 
their duty, they may thereby prevent those who are willing to do it from 
doing it; as, for example, by voting for a rate to a very small amount, 
when it is their duty to make a rate to a very large amount, inasmuch as 
the necessary repairs of the church require it. 

But it is argued that though, in fiict, the dissenting majority was 
I present in vestry, yet, according to the principles of law, they ought to 
be r^;arded, in theory, as absent or acquiescing, and therefore to be 
omitted from the reckoning of those who were present. And reliance is 
principally placed on the authority of the cases relating to elections by 
corporate bodies, in which it has been held that they who vote for an 
imqualified candidate throw away and lose their votes. But I agree with 
the view which my learned brother Parke has taken of these cases in his 
judgment in the Exchequer Chamber ; viz. that they do not establish 
any l^al principle that the voters who vote for an unqualified candidate 
acquiesce in the election of him who is actually elected ; but that the 
cases depend on the rule that the qualified candidate who has the most 
votes of the persons, be the number what it may, of the electing body, 
and whether it constitutes the majority of that meeting or not, is the 
person duly elected. I think, therefore, that there is no authority ox 
^ principle of law which can justify the suggestions that the majority, who 
in point of fact, were present and dissenting, ought to be regarded, in 
point of law, as absent or acquiescing. 

On these grounds I am of opinion that the rate appears to be mvalidy 
and that instead of seeking to enforce it the proper course is to proceed 
against the parishioners by ecclesiastical censures. If this course should 
be deemed unjust, by reason of involving in the punishment for neglect of 
duty the minority who were willing to perform it (a consequence, how- 
ever, by no means singular with reference to parochial obligations), or 
ineflPectual because ecclesiastical censures have lost some of their terrors 
by reason of having been deprived of some of their powers, this may be a 
good reason for the interference of the Legislature but cannot justify. 
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. I thereibi^ beg to aii0wer your LcxTdahipfl* ijaestkms by ezpressiiig my 
epinion that the record ahowB the rate in question to be inralidy and Aat 
piK>hibitNm lies against the enfcicement of it. 
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Mr. Justice ^* JUSTICE ErLE : — 

EllLS. 

According to the tenor of the jadgments in all the courts below^ it is 
clearly established that the parishioners in vestry assembled alone have 
the ipowet of making church-rates^ and that the concurrence of the majority 
ot those present is essential to the exercise of that power. I assume 
therefore that the law upon the case is so fsur dear. It results that the 
matter for decision is in the nature of a matter of &ct, whether the ma- 
jority of the* parishioners in vestry assembled concurred in the making of 
the rate in quesrtion; and it appears to me that they did not. They 
dissented; and expressed their dissent in the most unequivocal manner. 
There were no regulations requiring this expression to be made in any 
particular form. They compHed with the law if they made themselves 
tn!tdeiist6od; and about their intention ther^ never hds been a doubt. 

r 

In the judgment for the Resi)ond^its it appears to ber assumed th^t 
dbsent expressed in an unjustifiable degree ceasei^ to operate as dissent^ 
tod becomes neutral^ and that the dissent of the majority of the pa- • 
rishioners was expressed in an unjustifiable degree. But tieither of 
these positions seems to me to be well founded. Where a resolution is 
lawfully offered to a deliberative assembly for approval or dissent, and 
there are no regulations of form, every member has a right to express his 
dissent as he may choose, and a relevant dissait from the proposed reso- 
lution is not affected by an irtelevsmt declaratioh of intention to dissent 
firoitn aU similar resolutions in future. 

' If the parishicmars have a right to deliberate and vote upon the 
grant^g of a church-rate, they have the right and the duty to speak 
and Vote as they think right, and neither the speech nor the vote so 
offered is a vioktioi^ -of th^e law. The wrongful omission to repair the 
church is a violation of law, and the refusal of the rate may by con- 



floqoenoe lend to thu Tiolatioii of the law ; atiO the okaiMion of repair^ O^MmM 
and not the rote, is the ofienoe, and the subject of paniahment. ..JH^^^ 



If the mtgoritj of the paruihionera viohited no law by the manner in 
which they expressed their dissent from the rate proposed^ it seems to 
follow that there is no legal warrant for finding their act to be null* 
Although it is a rule of law that, upon an election of one among sereral 
candidates a ^ote for a person known to be incapable of being a can« 
didate is null ; still that law of election has no analogy to the vote of a 
parishioner for or against a church-rate. If the majority in the vestry 
in question had voted against something not proposed, as against a 
highway-rate, there would be an analogy, and a reason for holding such 
a vote to be a nullity; but a vote against a proposed church-rate is no 
more annulled by an intention to vote against all future church-rates 
than a vote for a lawful candidate at an election would be annulled by an 
intention to vote for him at all future elections. The resolution of the 
majority seems to me neither irrelevant nor purposeless. They dissented 
iirom the proposed church-rate, and declared the g^und of their dissent, 
in order that their rights and liabiUties might be settled, and that those 
who had the duty of enforcing the law might have no difficulty about 
evidence. Such dissent appears to me to be neither consent nor 
neutrality. 

My answer to the first question is therefore in the affirmative; to the 
second, in the negative ; and to the third, in the affirmative. 
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Mr. JUSTIGB WlOHTMAN : — Mr. Joftios 

WiGHTMAir. 

' As it appears to me that the church-rate now in question between the 
parties is a valid rate, it will not be necessary for me to give separate 
answers to the questions proposed by your Lordships. 

The case has already been under the consideration of four Courts, and 
has been elaborately argued in each, and each Court has pronounced a 
deliberate and well-considered judgment. Every topic that ingenuity 
conid suggest, and every case and authority that have any bearing upon 
the subject, have been brought forward, and it is hardly possible now to 
suggest a view of the case that has not been abeady taken. 

F 



OpMntA Of the fobr Ooorfii hdsn vfcoHl the oato hte iMen otedderad, tk* 

!!. jttdgmeDt of Aaes hm itm ia favoiir of the TBlidity of the rate) but in 

^. Juttiicto ^Q ig^ of theee^ Aat of die Exchequer Ghamher, the Court was not 
uiMwiBwwie^ four of the Judges, out of seven who composed it^ hekig of 
mpmiom that the rate was valid, whilst three were of a contrary opinion^ 
and considered the rate intaUd for reasons given in their severtd jv^^ 
mentSy and which, as it seems to me, contain evefj atgumeUt that gxMt 
learning and experience could suggest in suj^Mrt of the view of the <]ueo» 
iion which they have taken; And in fact the whcrfe suhjeot is exhaostM 
by the several judgments that have been given by the learned Judges 
who composed the Court of Exchequer Chanb^, and which are noir 
before and under the consideration of your Lordships^ and the ofam&A 
that I now offer to your Lordships is founded fnainly upon a oensidera*> 
tion of those severid judgments. 

It appears from the declaration in prohibition in this case, thai th0 
patish church of JBraintree being dilapidated, and the inhabitants havii^ 
refused to malse a rate for the repair of the diurcfa, and preluding neeed^ 
SM>ieB for the celebration of Divine service^ proceedings were takeii 
against the churchwardens and parishienerd in the Ccmsiiitorial Court of 
London J which resulted in a decree fw the issuing a monition against 
the churchwardens to take the necessary steps for putting the ehureh 
into repair, and providing necessaries for Divine service, and, amongst 
other things, to call a v6stry fcnr the purpose of making a rate fe^ the 
repair of the church, and providing necessaries for Divine service and 
other expenses legally incident to the office of churchwardens. In pur- 
suance of this monition, the churchwardens, by notice reciting it, called 
a vestry meeting for maldng a rate for the purposes mentioned in the 
monition. A vestry meeting took place accordingly, and the church- 
wardens produced an estimate of the sums required for the purposes 
mentioned in the monition, and a rate of &. in the pound was duly {>ro* 
fMised and seconded. Whereupon an amendment was moved, not by 
way of objection to the amount of ^e rate^ or on €a» ground that it was 
unnecessary, but that compulsory church-rates were unjust, and that the 
vestry refused to make any rate, which amendment was carried l^ a 
igneat majority. The question was then put, whether any other amend- 
ment was proposed, or any other proposition iE» to the amount of the 
rate, and nd affirmative answer was returned. Upon this, one of the 
chuidiwardeiis addressed those ratqpayers who were willing to obey the 
monition, that a rate of Ss. should be madS) and one was tkn signed by 
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tbe vietr^ the two chnrdiwavdeiis, md odi«r» •£ the ratepayers preeent. OpinioM 
The moYer of the amendment proteeled againet the inegolaritjr of the °^*^^''^'g*' 
churohwrnrdeos attempting to make a rate after it had been lefuaed hj ^' ^^'^^ 
toe T68trj. 

• It iq>pearB to me that the majority who supported the amendment 
wnst be widerstood as refusing to make any rate whaterer, and not as 
objecting to the amount or terms of the rate proposed, and that it was^ 
therefore, as far as they were concerned, quite imnecessary again to put 
tbe question witii regard to the particular rate, and that it would have 
1)een merely futile to have done so. Indeed the question was asked, 
wfaeflier any other rate was proposed, and no answer was girexL I also 
think that it sufficiently appears, by reasonable intendment, though not 
precisely stated, that the rate was made by all of those present who were 
willing to make a rate at all, or at least by a majority of them, though 
the whole might be, and indeed were, a minority of those present at the 
Testry ; in diort, that those who concurred in making the rate were a 
minority as compared with those who refused to make any rate at alL 

It may be considered as now settled that there is a legal obligation 
upon the parishioners to repair the body of the pariA church, and to 
provide things necessary for the performance of Divine service ther^ ; 
indeed, that is not disputed in the present case; but there is some 
difference of opinion as to the legal means of fulfilling that legal obliga- 
tion, where its fulfilment is resisted. 

It is said that, although the parishioners are bound by lawto repair 
the church, and to provide all things needful for Divine service, and may; 
if they ]^ease, do so by ipeans of a rate, they are not obliged to take that 
Course, but may adopt any other that will suffice for the purpose. It is 
not easy to suggest a mode by which the obligation to repair the church, 
and provide other things needful, can be discharged by the parishioners, 
ias a body, otherwise than by a rate. Benevolent individuals may 
Voluntarily undertake the whole charge, or individual parishioners may 
agree to supply particular portions of the work amongst them, but per- 
formance of such work cannot be imposed upon or enforced against 
mdividual parii^ioners by any order or bye-law made by the vestry« 
The only practicable mode in which the legal obligation cast upon the 
parishioners as a body can be fulfilled by them as a body, is by a rate. 
If, indeed, the churdiwardeQa, as aueli, are possessed of goods belonging 
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^<nioD«^ t6 the churchy they may, by amnt of the' parkhioners, dispbee of sncfa 
goods, and employ the proceedfi for the necessary serWce of the church, as 
was decided in MetJiold r. Winn€{a). But the mode of disposal is only an 
excuse for what would otherwise be a breach of duty ; and that .ease by no 
means warrants the conclusion, that the property belonging to the church 
might in the first instance be disposed of by the Testry, if they plesised, 
for the repair of the church, though the minister and churchwardens 
should be unwilling. 

I apprehend then, both irom authority and the practice of ages, 
founded, no doubt, upon necessity, that the only mode by which the 
parishioQers as a body can fulfil their legal obligation to repair the 
church is by a rate, and that the making such rate is as nmch a l^al 
obligation upon them as that of the repair of the church. The monition^ 
indeed, calls upon them in terms to make a rate, and the vestry is 
summoned for that express purpose. What, then, is the nature of that 
rate which the parishioners are required to make for the reparation of 
the. church? 

; The late Lord Chief Justice, in delivering judgment in the case of 
VeUy V. Burder^ which your Ijordships will find at page 49 of the 
printed case now before you, says, '^ The case cited firom the Year Book, 
^^ 44th Edward III., page 18, establishes the fact, that church-rates were 
^\ made by the parishioners at so early a period as the year 1370, and by 
'^ a plea therein contained of a custom from time immemorial within the 
^' particular parish to levy the amount of the rate on each parishioner by 
^' distress, necessarily carries back beyond the time of legal memory the 
f^ obligation of the parishioners to make a rate upon themselves for the 
'^ reparation of the parish church; and such a custom existing beyond 
'^ the time of legal memory, and extending over the whole realm, is 4ia 
^^ other than the common law of England,*^ Such a rate, or rather the 
order for it, is said in that case, and also by Lord Coke in ^e^hamher* 
lain of LondofCs Case (h), to be in the nature of a bye-law, and for thii» 
purpose, as appears from the case of Rogers v. Davenant(c), they are « 
corporation. 

If, then, the church be out of repair, and there be no church property 
available^ as in Metholdv, Winne, the parishioners, who are bound to repair 
it, can only do so by means of a rate, to be made pursuant to an order or 

. (a) 1 Roll. Abr. 393, tit. *' Churchwardens J* {b) 5 Rqf. 63 a. (c) 1 Mod.194^ 
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• 

bye-law of the parishioners assembled in vestry ; and the power of the Oplnloni 

parishioners with respect to snch order or bye-law differs from the powers 

usually possessed by corporations; the inhabitants of the parish cannot by /^JJ^Jhtmah 
law refuse to make an order or bye-law for a rate when the church is out 
of repair^ and a monition is issued to compel them to repair it, and to 
assemble in vestry, and make a rate or bye-law for that purpose. The 
terms of the order or bye-law as to the amount may, indeed, be within 
their discretion, but not the making or refusing to make it altogether. 

In the present case the majority of the inhabitants refused to do w&at 
the law requires. The question was not, whether the proposed rate or 
bye-law was proper, if any was made, but whether there should be any at 
all ; and the majority resolved that there should be none. What, then^ 
is the minority to do ? Or, rather, what are they to do who are willing 
to obey the law, and make a rate ? 

I cannot but think that there is some fallacy in taking in too strict a 
sense the term '^ Bye-law,** as used in speaking of the rate to be made 
for the repair of the church, and applying to it the rules of law that regu« 
late the making of bye-laws by corporations in general. It is said that no 
bye-law of a corporation can be made but by a majority. No doubt that 
is so, there being no leg^ obligation upon the corporation to make it, and 
no breach of legal duty in refusing to do so. But there is a wide dis- 
tinction between the making such a bye-law and a church-rate, which it is 
obligatory on the inhabitants to make, and contrary to law to refuse. 

If the majority could bind the whole, they would make the willing 
minority parties to their illegal refusal, and subject them to the legal 
consequences of such refusal. It may be that the majority might not 
much regard the illegality or the consequences; but the minority may 
be unwilling to act illegally, and may dread the penalty. 

Is there, then, any principle known to our law which can be applied to 
such a case, and by the aid of which the consequences of the refusal of 
the majority to act according to law may be avoided, and the monition, 
which it is not disputed was legally issued, obeyed? 

« 

The inhabitants were summoned to a vestry to perform a particular 
duty required of them by legal authority. The majority of those who 
attended refused to perform that duty, and their presence was useless; it 
was in effect the same as if they had stated that they would take no part 
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Of^iOmm jA nuikliig a rate^ whioh was the busineas for wliicb Hbej wem flamiBoned; 

I oanBot diBtmguishy in principle^ this case from that of a corporate meeU 

W^oHTMAV ^S sammoned in pursoance of a mandamus, to dect a corporate oflieert 
Suppose that only one person is proposed to fill the office^ and that he is 
perfectly eligible, but that the majority resolves not to elect anybody^ and 
this without objecting to the person proposed|Or bringing fiirward anybody 
else, the minority may elect in such a case. The case of Oliknow ¥« 
Wainwright{€i) is an authority for this, which indeed has not been qoefr* 
tioned. 

The vestry can hardly be called a deliberative assembly for the pur*' 
pose of making a rate, when the church is out of repair, and they are 
called upon by ccHnpetent authority ; for they are bound by law to make 
one. They may be and are deliberative as to the amount of the rate, but 
not as to the making any. 

It is not denied that a valid rate can only be made by an absolute 
majority of those who are willing to make arate at all, and that a relative 
majority is insufficient. If three different amounts of rate had been pre- 
posed, that which had the greatest number of votes could not have been 
maintained unless such number proved a mf^iMrity of the whole who 
voted, 

jNo question of that kind, however, arises in the present case. The only 
question at the vestry was between a rate of 2f . and none at alL They 
who by their votes refused all rate whatever did that which the law would 
not allow, and by the analogy of the case of election to corporate offices, 
already referred to, may be considered as virtually absent, and declining 
to co-operate with the rest in that which was required of them by law* 
• 

(Jpon a review of the various authorities and opinions which have been 
cited and examined in this case with so much care and learning, it seems 
to me to be established, — ^That there is a legal obligation on the ii^abit^ 
ants of a parish to repair the church : That such obligation can only be 
performed by meansof a rate unposed by the inhabitants in vestry : That 
the inhabitants of the parish are bound to make the rate when necessary^ 
and they are required to do so by competent authority : That if the 
majority of those assembled in a vestry held for the purpose of making a 
]^te refuse to make any rate at all, though the want of repairs is ad* 
mitted, and the amount of the rate not in question, they are to be con- 

(a) a W. Bla. 9SlOi •ad:2 B^. 1017. 
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miiidining to take part in the imaineaB for whidb the vestry bae Opiaioai 
iMa^iiiWrrlj and as for that porpoae Tirtually absent; and That^ onder ^ '"^*' 
tfttch drcmnstanoRSj a majority of those willing to obey the law^ and to ^- ^^i**^ 
aaake a rate, may make onoi though the whole of the persons willing 
to make suoh rate are a minority^ as compared with those who refused 
to make any rate at alL I thesefore think that the rate in question was 
good. 



m ^ m 



Xe. SjQMV FubT:— Mr. Baron 

Platt. 

The questions prqMMed by yonr Lordships to Her Miges^s Judges 
^rSee upon ^ 4^iturrer to a declaration in prohibition. 

That declaration in substance stated that the DefmdantS; being church- 
wardi^is of the parish of Braintru in the county of Essex, in the diocese 
i>f JLondon, oujsed the PlaiatiiF; a parishiQuer and inhabitant of that 
p^urish; to appear be&re the Judge of the Consistorial and Episcopal Court 
<af l^nd^m in a ciMise of subtraction of church-rate \ tjiat the Plaintiff apr 
.peered* and the Defendants prayed the Judges to ^mit to proof a cerr 
taii^ libel i^> which it was alleged that the said parish church had been for 
la loog time past, and then wae^ in a dilapidated state j that at several 
ireetiry meetii^ the majority of the parishioners had re&sed to make a 
rate; thata decree at the instance of the vicax of the parish had issued 
^Wider the seal of the Consistorial and Episcopal Court against the Der 
fegtdjM^jtovand the parishioners in getoeral; citing them to appear before the 
ilfad or oth^ competent Judge, to show cause why a ipaonition should not 
jsaue :S^ain^t the churchwardens to t«^e tlie necessary steps towards put? 
:tiqg the said parish church into repair, and for providing necessaries for 
,the deoeoit celebration of I>ivine service therein, and, aniongst other things, 
ifeo call, by d^e notice thereof according to law, a vestry, for the purpose 
of making a rate for and towards the necessary repair of th^ church, and 
/or and towards providii^ necessaries for the dcicent celebration of Divine 
jpervioe and offices therein, and for and towards the other expenses neces- 
narply .and legaUy incident to the ofiSee of :d%uzchwarden for the cvrrent 
.year, and agajoist the pmipysbioners, ito meet in vestry to be hplden in ip^rr 
fuanoe of the said notice, and make ait ^Vtch meetix^ airate for the i^orer 
mA purposes, ;aod.«ktHnf^g.t9 the <iited p^es :tbat if they did m^ 
appear^ <»riii]|iew«g,didiMt show »^ffic^eAt cai^se to :the 4}ou^ftry^ ,the 
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OpinioBt Judge would decree such monitioii to iMoe; tbattbenKmitioii'totlie terar 
nagm. ^^^ effect afbreaaid, afterwarda regulariy iseued, and was duly aerred and 

Ifr* B«ron returned ; that the church oontinuuig in urgent need of repair, and the 
churchwardens having no funds in hand to effect the repairs, the church- 
wardens and the parishioners and inhabitants, ratepayers of the said parish, 
did on the 15th of ./Wy, 1841, meet in vestry, pursuant to public notice 
duly given, and in obedience to the monition aforesaid, at which meeting ^ 
the vicar took the chair ; that the aforesaid monition was read ; and the 
Defendants, the churchwardens, produced a survey and estimate of the 
repairs necessary to be immediately done to the parish church, and of the 
expenses thereof, and an estimate of the necessary and lawful expenses 
incidental to the execution of their office for the current year; that the 
necessity of the repairs was not disputed, nor was any objection made 
to the amount of the estimates , that the Defendant Vdetf proposed to the 
parishioners so assembled in vestry a rate of 2s. in the pound for the 
aforesaid purposes ; that that proposition was seconded by Richard Laeey, 
a parishioner and inhabitant ratepayer of the said parish ; that thereupon 
Samuel Courtauld moved as an amendment, '' that all compulsory pay« 
^' ments for the support of religious services of any sect or people appear 
'^ to the majority of this vestry to be unsanctioned by any portion of the 
^' New Testament Scriptures, and altogether opposed to and subversive 
**' of the pure and spiritual character of the reli^on of Christ ; but that 
'^ for any one religious sect to compel others, who disprove their forms of 
^' worship or system of church government, or who dissent from their 
** religious principles and creeds, to nevertheless submit to support and 
^' extend them, appears to this vestry to be a yet more obvious invasion 
^ of religious freedom and violation of the rights of conscience ; while also 
'' it appears to be a gross injustice to dissenters, as citizens, to compel them 
*^ to pay for the religious services of others, in which they have no part, 
'^^ while they build their own chapels, support their own ministers, and de^ 
'* fray the charges of their own worship ; that compulsory church-rates, 
*^ and more especially such rates upon dissenters, thus appearing to be as a 
'^ tax UDJust, and as an ecclesiastical imposition adverse to religious liberty 
** and contrary to the spirit of Christianity, this vestry feels bound by the 
^' highest obligationsof social justice and religious principle to refuse to make 
'< a rate, and does refuse accordingly;" that that amendment was carried 
by a show of hands ; that' immediately afterwards, and while the parishr 
loners continued in vestry assembled, the question was put, whether any 
other amendment was proposed, or any other proposition as to the amount 
of the rate was made ; that no affirmative answer was returned, and .qio 
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.Other motioivor pxapoaition mode for or towards dkeharging the obliga^ OpinioiM 

don of the parishioners to repair their parish church, or to provide neoeflsa* vo igmm 

ides for the decent celebration of Dirine service and offices therein, and for M'* Baron 

sad towards the other expenses necessarily and legally incident to the 

office of churchwarden for the year of office; that the Defendants and 

other of the ratepayers and parishioners present in vestry did, in dis* 

charge of their aforesaid obligation, and while the parishioners continued 

asBembled, make and sign the rate of 2f. in the pound on all the inhabit^ 

ants and parishioners liable to contribute to a church-rate. The libel 

further alleged that 2s. in the pound was not too large an amount ; that 

the rate was afterwards confirmed and allowed by the vicar-general 

^d official principal, and that the sum of SSL 14^., assessed at the rate 

aforesaid upon the Plaintiff, was due to the Defendants as churchwardens 

of the said parish* The declaration proceeded to state that Dr. Lushing* 

tony the vicar-general and official principal of the Consistorial and Epis« 

copal C6urt, rejected the libel, and that on appeal to the Arches Court 

of Canterbury Sir Herbert Jenner Fust, the official principal thereof, re» 

versed the d^ree of Dr. Lushington, retained the principal cause, admitted 

the libel to proof, and assigned the Plaintiff to answer in the Arches 

Court. 

The main question therefore raised by this demurrer is, whether the 
Plaintiff has shown by his declaration that the Court Christian bad no 
jarisdiction to enforce the payment of the rate made upon him; and 
this must depend upon the allegations in the libel, as set forth in his 
declaration. If they are insufficient to give the Court jurisdiction, be 
will be ^ntitl^d to judgment, and if they are sufficient, he ought to 
faa. : 

, I cannot bring myself to doubt the correctness of the unanimous judg^ 
ment of the late. Lord Chief Justice Tindaly the late Lord Abinger, 
Mr. Baron Parke, the late Mr. Justice Bosanquet, Mr. Baron Alderson^ 
the late Mr. Justice Coltman, Mr. Justice Maule, and Lord Cranworthj 
delivered by the late Lord Chief Justice Tindalin Vdey v. Burder. The 
obligation of the parishioners with reference to the reparation of the 
fabric of the church is, after reviewing all the authorities^ thus laid dowQ 
with remarkable distinctness. 

. '^ Such biBing ^ the law of the land, it follows as a necessary conse* 
^^ queace that the rep^ of the fabric of the church |s a duty which the 



Opiaioni ^'ptriiUonefs an aonpelkd to peifcfoi; not • men Tohmtavy •tt, 
^* which thay may perform or decline at their own &eretkKi; that the 

^FjSjt^ ^ bw IB imperative upon them abadntely that they do repair the dnuehf 
^' not binduftg on th«n in a qualified, limited manner only, that they 
^ maj npair or not, aa they think fit; and that where it eo hnppeni 
'^ that the Mm of the diurch etandein need of repair, theenlyqMi- 
^ tion upon whioli the paiiflhioBen, when oonvenad i eg eBM r to mafca a 
^' rate, can by law deKberate and dalannmo ii^ not whether they wil 
<< jnpair the ehnidi «r not (for «pon ihaa point tlM^ 
^ law), iMt how and in what manner the common fcnr ^tSgadSmm, m 
^ binding upon theig, may be beet and meet effeetoaUy, and at Ae oame 
^ time moBt-oonveniendy and fairly between tbemadves, pOTf(Mrmed and 
^ carried into efiect The pansbionere haTe no more power to throw off 
^ the burthen of the repair of the ehuveh than that of repaifvig bridges 
^ and highways ; the omsipdlmg of the peiformanoe of tba latter oblaga^ 
** tkm belonging oxolasivBly to the Temporal Courts, wbikt tbeik of the 
-^former has been exerrased usually, though perhaps no^ nee&Moribf 
^ exebuivdffy by the Spiritual Courts from time immemmal." 

Assuming the doctrine thus laid down by that most learned coadave 
of Judges, and seeing that the church of Braintree was in a state of 
dih^idation and in urgent need of repair, itnd tiiat 3s. in the pound was 
a jeasonaUe assessanMit, one may safely cenduda that tiie PlaintMT was 
Jtiable to the rate in question, profided all the formalities in making it 
liad been observed. 

( It idbedience to the monitien of the Ecdesiastieal Judge, the pa- 
rishioners had been convened by a notice on the 15th of July for (^ 
purpose of making a rate ; in other words, to ascertain and assess the 
amount which had become neoesswy for each piurishioner rateaUy, 
aceoiding to the annuid value of his rateable fm)perty, to contribute, in 
fttder to raise a fond adequate to the purposes mentioned in the notioe. 
4- x»te of 2s. was proposed and seconded. The majority thereupon 
refused to vote upon tdiat question, and, under -colour of moving and 
carrying an amendment, preferred to express tiheir s^vtiments on a matter 
inconsistent with the object of th^ meeting, and refosed to oonour in 
making a rate. 

'* Suppose,** said the Court of Queen's Bench in their weB-oonsidered 
judgment delivered in 4^his case on tiie 8th of Febmbarg 1847, ^Hw^y 
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^ -vrere cQBTeiMd to do aa act which the laiir raqoiied tliea to do ift tkfti OfMom 
f^ tiokB, and tho only open qoeatkm was the mode of doiagitj a mod^ "^^ ^ 
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lawful in itaelf is jegalarly auhnittod, whereupon fifteen deolaie that ^^' ^vnm 
'' although the law has hnponod the duty on them, thej ootertaia m^ 
^ atroB^an oljeotion on grounds of oonacienoe to the law that they idoae 
'' ^ntirdy toooDOur in obeying it. What must be tbeooBseqmenoe? Must 
^^ the law be set atnonght» and itsrequifements be diarqgaidedf Ormnsl 
^ not those who stand aloof be considered as rsfusinfl: to assist in the 



'^ eaiecataon of their duty, and leaving it to be done by a uinority whidi 
f' IB destfous of doing what is right?" In the present case the pa* 
Tiabaoners had assembled^ in obedience to the nuHiition of a Court of 
oompetent jurisdiction, for the purpose of making a rate* The majority 
of that assembly refused to tdke a part in tiie proceedings necessary finr 
making it. They did not say that the church was in repair, nor that 1«. 
or any other sum should be assessed, but abstained firom TOting upon the 
only open question, and in the making of any rate refused altogether to 
aetk The opinion azpvessed by me in tiM Court of fizchequer Chamber, 
that thebr reteal to aet at the meeting for the porpeses^ for whioh alone 
iho meeting had been oonrened, was equivalent to a jwfosal to attend, 
tamaiBS unchanged. In foot, the majority of the rated inhabitants, 
asaemUed to carry into effect the purposes of the monition and tha 
ifeotace, did make tibe rate* 

Upon the wfaele^ therefore, I answer to the fiftft «f the three ques- 
taoBs which your Lordships have done Her Migesty'iB Judges the honour 
to propose, that in my judgment the present reoerd does not show th^ 
m^ aeu^ to be enforced to be an invalid rate. To the seccmd, tlMt 
each rate does appear to be a valid rate. And to the third, that ia 
the circumstances apparent upon the record, prdiibition does not lie 
against the enforcement of the said rate, but that a writ of o<msuitation 
should be awarded. 



Mr. Justice Maum ;~ Mr. Justice 

Mauls* 

Having given an (qunioa on this case in the Court of Exchequer 
Chamber, which is in print, and has been referred to in the Bigament at 
the Bar of the House, and retaining the opinioa then espressedy for the 
reasons then given, it is not necessary that I should at any length trouble 
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-Optntonk your Lordiiliips with a repetition of mj reasons on this oocanon, and I 
ua geg> ^^^ therefore state them briefly. As to the first and second question^ 

Mr. Justice i ^jj^ ^f opinion that the rate soug'ht to be enforced is not an inmlid rat^ 
inasmuch as I think that it appears to be a valid rate, having been mad^ 
by persons competent to make a rate^ assembled on an occasion on which 
the duty of the assembly was simply to make a rate, and on which those 
who diose not to take a part in making any rate, but showed themsdved 
to be determined not to entertain any question as to the mode in which it 
should be mluie^ are to be considered as absent, and their refusal to 
ooxicur, and their protest, to be null and void. As tc the third ques^ 
tion, thmking the rate to be good, I think that prohibition does not lie. • 



Mr. Jnstioe Mr. JUSTICE CoLERIDOB. 

COLBRIDOB. 

. My Lords,' — I humbly o£kr my opinion that the first of these quest 
tions should be answered in the negative, and the latter in the affirma^ 
tive; and as my reasons for thinking that the rate appears on the 
^record to be valid will include all I could say to establish that the 
record does not .show it to be invalid, I thus answer the questions 
together, and will proceed to state my reasons for coming to thesQ 
conclusions. But the case before the House, on which these questions 
liave been put to the Judges, has been so repeatedly aigued, and so 
many elaborate judgments have been pronounced on it, of all which 
your Lordships are in possession, (judgments I may say which appear 
jx> me, and I believe .to your Lordships, to have exhausted the subject^ 
to which at least I feel that I can add nothing worthy of your atten* 
tion,) that the reasons which I shall venture to offer will be few and 
Mimple^ and I hope shortly stated. 

i 
I understand the questions to be framed with a view to the considera- | 
tion of two points raised by the parties in error. First, they say the ' 
rate is bad because it was not made by the numerical majority of the : 
parishioners assembled in vestry, but by the minority. Secondly, even if 
under the circumstances that minority is to be considered as the legal 
majority, or rather as the whole number of persons taking part in the I 
proceedings of the vestry, it does not appear that the rate was made, by 
the majority of that minority. ' 
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, J resret that this -seoond pohit; which was not -ewmesOf Pressed in Opioioiis 

*•• • - of the Jiidgoi^ 
jthe Courts below, should have been insisted on in the argument before' 

the House, because it is in the nature of a special demurrer, and calcu- ^^^[^,^5^^ 

}ated only to avoid a decision of the really important question which 

the cause raises ; but looking at it first in point of form, it seems to 

me free from difficulty, if I assume, as I am entitled to dp, in this pan 

of the argument,' that a rate might well be made, under the piftn](mr 

stances stated, by the larger part of the numerical minority ; fpt it will 

then appear on the record that the numerical majority having been 

disposed of by what is stated to have previously occurred, the rate was 

made in -the usual way, ''by the vicar, churchwardens, and othets of 

f^ the parishioners and ratepayers then and there present." And I 

take that rate to appear to be valid to which, under tlie circumstdneu 

stated on the record, there is no available objection. Now I desure to 

adopt here the argument used by Lord Cranfvorth and my brother 

• 

Parke in the Court below in discussing this point, that the prohibition 
being applied for after sentence, the invalidity relied on must appear on 
the face of the proceedings, nothing here appears to show,, on the 
assumption above mentioned, that the rate may not be perfectly free 
from. the objection surmised; but, coming to the substance, the state 
of the case appeaxB to me accurately described in the judgment of my 
brother Mavle in the Court below : '' The greater number of pei:^n9 
'' present at the vestry refused to make any rate, and proclaimed to all 
/' others their refusal to. do so, grounding their refusal on reasons wlliich 
'' showed that their determination was to refuse m any manner tQ 
f' concur in enforcing by compulsory means the repair of the chttreh^ 
^^ and that thereupon a rate was made with the concurrence of all 
'' present, except those who were determined not to make any rate 
'' whatever." 

Now conceiving that the record in substance discloses this stat^ of 
thingfs, although I admit that a more formal course might have been 
pursued, I think the added form would have conduced nothing to die 
validity of the proceedings. I am. not aware that at assemblies of the 
nature of a parish vestry, and constituted as parish vestries usually are^ 
it has ever been held necessary that any precise form of proceeding 
should be pursued. It would be very mischievous if it should be so 
held. If the questions for decision are fairly and intelligibly stated ; 
if every one present and desirous of making a proposition has an o|>porT 
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OlrfotoBs toxotjr cff (foing 00; if every one desiroiie of giving^ ft rote lies m 

opportimity of doing so on erery qnestion propoeed^ aH has been dond 

C^L* xiMB^ ^ ^^^^ reepeoite which is neceesar j. And this was amply done heite. 
To what availi except by way of provocation^ would it have been to 
Mpeat the original propoeal of a 8«. rate to those who had alreadf 
toted against it in voting against all rates f How could it he necessaiy 
to call their a;ttention to that premse amount who had ab-eadj dedared 
ihemaelTes in a formal resohitiott ''boimd by the highest obfigatioiis 
^ of' social justice and of religions principle to refuse to make tf rate/^ 
for a farthing? Moreover^ it has always seemed to me that the Ticar 
would have acted more correctly if he had not treated the itl^pal pro- 
positioQ^ which the majority voted for, as an amendment at aH. He 
ought not to have put each a proposition to the meeting. It was tdkU 
ad rem. It only disclosed that those who put it forward, and Ihose 
irbo supported it, had come to the meeting determined not to take 
aoEiy part in discharging the duty for which alone they were brought 
together. Of course if there was no amendment moved, and that 
after a spedfic challenge to move one, or to make any proposition as 
to the amount of the rate, there was no necessity for again putting 
the or%mal tnotion. On all these grounds it seems to me dear that 
Hh^ present necord does not cSiow the rate in question to be an nrvaltd 
irate. 

. I pass tiiea to the consideration of the second question, and, in an- 
swering this in the affirmative, I still adhere to the reasons on whicli 
we decided the case originally in the Court of Queen's Bendi. The 
mle of law as applicable to corporators and electors, where they are 
assembled as such, with a duty cast on them to do some particular act 
or make some election, I do not understand to be in itself disputed, 
but it is denied that these cases are analogous to the present. It is 
'said diat in Aose cases there is no alternative, nothing can be sub- 
stituted for tliat which the law requires, and that which the law requires 
■tuist then and there be done ; but in this the vestry assembles to mi&« 
abye^law, and is a ddiberative body ^ even if it must rq)a£r the church 
it may choose the mode and the measure of repair. It is unnecessary 
to discQsa whether the making^a rate is the making a bye-law. I con- 
fess I still thinky^aAor foil eonsid^ration of the h^h authorities by whom 
Ifce term is used, and with tiie greatest respect for those who now adopt 
it, that it is not a y^well chosen one, and does not very happily 
represent the things here signified by it. But of course I do not 
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4pte966& that, geMnHj speddag, in pnmdmg for tbe leptin of tU ^ ^^f^l^JJ^ 

/thmroh, the Testrt hftB a didoietioa to axerciM, aad is a deliberathv 

hodj. Stilly if in this casd, and under the diciinistanoes whieh existed, coubimz* 

.they were bound to aiake a rate, and only a rate, the leading point on 

which the analogy rests is made out And I think they wure, so that 

if the Irate when made was a bye^Iaw, it difieied in this fespeet ftom 

.noet other hye-laws, that it was one which the makers could not but 

Biek^ unless they failed in the discharge of their duty, and must makd 

iA the terms j^roposed^ The vestry was assemUed under a monition to 

;Bleet and make a rate ; but I will not rely on the cireumstanoe of the 

monition : either its language or its binding natuiv. I will assume that 

^ihe vestry had^met in eonsequenoe of an ordinary summons under ordi* 

.nary dreumstances. Three matters would then in suecession have come 

before them ) the necsssitjr for repair, the estimated expense, and the 

mode of profidi&g it. Upon th^ first two they might have deliberated; 

imd if they had determined that no repairs were necessary, no duty 

would upon this ground have arisen Under the third head ; or if they 

had rejected the estimate, admitting the necessity for some repairs, the 

^utjr under the third head would have been pos^ioned untU they had 

i^;reed on the estimate. But on this record no dispute appears sis to 

;the neeeteity for the repairs, war any objection to the amount of the 

^estitnatCb The i^eeord sets out the minute of the proceedings, and tfa» 

fieur intendment frcmi It is to the contrary. I have a right, therefore, 

.to treat the vestry, one and all, as admitting these two points^ or raflier 

-as having decided diem in the affirmative; as saying, we find die 

church needs repairs, the expense of doing which has been estimated at 

a reiteonabk sum. Havii^ got thus for, it will not be disputed that 

they coald not, without infraction of the law^ refese to find die neeei^ 

MHy meam qf doing the repairs t^ttmaiedfor^ 

I stete it on purpose thus generally. But what are the necessary 
means for doii^ r^fmirs according te estimate, which means are not to be 
voluntarily ccmtributed by one or tnore as they please^ but which are to 
be rateably and compulsorily levied <» all parties by law UaUe, the non- 
-payment of winch may be enfbroed by legal proceeding? €aa they 
be anythh^ but money? In all the argumente which this suit Iras 
occasioned, has any one case been cited, in which, I will not say, any 
«ther means have been dedded to be availsUe^ but in which any other 
have even been contended for in argunient? Would it be possible for 
any asjessttent so to apportion the coMtribution of materids^ akill, or 
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Opfaiioas labour amoD|; the parishioners m to urive at snTthtiMr' aaproaehitiff to 
— equality^ which is of the very essence of all rating? * In erery parish 
C^miSdob. ^^'^ "^^'^ among the parties liable be aged, infirm, women, some who conld 
not labour, many, perhaps the greater part, who have no skill, many who 
hare no materials, many whose qucta would be so small as in the shape 
of a separate contribution in kind to be wholly useless. By law the 
churchwardens, not the aggregate parishioners, are to do the repairs. 
Can anything be conceived more absurd than the notion of their at- 
tempting this by means- of such an assessment in kind as can alone be 
suggested if a money rate be put out of consideration ? But it must be 
remembered that other things beside the repairs of the fabric are by law 
4)ast on tiie parishioners. Otiier things were requued and estimated for 
!on the occasion in hand, as appears by this record, namely, '' the pro- 
•^^'viding necessaries for the decent celebration of Divine service, and 
^' offices therein." How, I would ask, could this object have been 
liocbmplished by a rateable and compulsory contribution, except in 
money? Let me take, by way of example, one of most frequent occur* 
rence, the provision of the elements for the celebration of the Holy 
Communion. The mode of providing these, it is well known, has been 
^mried more than once since the Reformation. The kind of bread and 
iotm of it are 80 connected with important and much questioned doctrines 
as naturally to have given rise to many scruples, which rubrics have 
.been made from time to time to prevent. By law now the bread and 
-wine must be provided by the curate and churchwardens at the charges 
'Of the parish. Must not this of necessity be by money rate? This is 
Dne instance; but if all tiie particulars included under this head of 
necessaries for decent celebration were gone through, it would be found, 
J believe, that the same necessity existed nearly in all. Now this, in the 
present instance, formed hut a part and a small part of the whole for 
which the rate was required. It might have been and no doubt in many 
-instances is the whole. Could then, in this instance, the vestry have 
made two assessments, one in kind for the repairs, one in money for the 
necessaries? Has tiie vestry an option as to the former, the repairs, 
•and none as to the latter, the necessaries ? Or shall we come fitirly to 
ihe conclusion which all practice, all convenience, all reason sanctions^ 
and agamst which no precedent, no decision has been produced ? 

' If then the vestry had no option but to impose and assess a money 
rate, what is to be tiie consequence of their refusal to do their duty? 
The answer, aK I understand, is, that> before the Reforination,* excom- 
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ttuiiieatfion and interdict were the appropriate and sufficient remedies: Op^oim 

'^'^ '^ ' of the Judges. 

that these have either passed away or become inefficient, and that so, 

incidentally, there is now no remedy. It is probable, and I dare say true, ^^^^^^ 
that in the case of obstinate individuals or parishes these penalties may 
have been formerly imposed, or even that the threat of them may have 
sufficed to procure obedience to the law ; but I would observe that even 
l^en there would have been intolerable injustice in depriving the minority 
of the parishioners of the enjoyment of all religious rites on account of 
the obstinacy or irreligion of the majority. It must not therefore be 
conceded that, even formerly, the minority might not have done by law 
what the minority has done now ; that is, taken the necessary steps for 
procuring obedience to the law. But supposing this remedy never put 
in practice before the Reformation, because the necessity did not arise, 
and that no case since the Reformation can be found but that of Oaudem 
V. Selby to show that it might be had recourse to (though in passing let 
me observe that that case, whether well or ill decided, is at least im- 
portant evidence to show that in point of fact rates made, as in that case 
the rate was undoubtedly made, were not wholly novel and unprece* 
dented), yet even these suppositions are no by means conclusive that the 
remedy has not existed or does not exist There must have been factious 
and recusant corporators long before Lord Mansfield presided in the 
Court of Queen's Bench. In the earliest of the cases which came before 
him, and to which he applied the now established rule, all which is now 
urged might have been said as to its being unheard of and unprecedented, 
and without analogy to support it ; it might have been said then with 
greater force than now, but he would certainly have disregarded such an 
argument. I believe I am well founded in saying, that when you find 
a breach of the common law producing an injury to third persons, and 
there is a principle, resting on reason and justice, in harmony with the 
principles of that law, and conflicting with none of its established rules, 
the application of which will furnish a remedy, you may take it that the 
common law adopts that principle, and makes it a part of its own code. 
So it is unquestionably as a fact that a great part of the common law 
has been gradually built up, and you can find no other foundation for 
it. In every instance of such accretions, if I may so call them, there 
must have been a first decision, without any judicial precedent or 
statutory authority. On this principle, sa guarded, it is really of the 
greatest practical importance to let no doubt or discredit be thrown. If 
you disparage it, you not only sap the foundation of much that is now 
established on satisfactory grounds, but you deprive the common law of 

a 
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Qpinions hq expansive power, to which it owes more perhaps than to anything 

else its high character and great utility ; a power which may in some 

CoLBRiDOE. degree be its set-off against the more enlarged range and scientific 
divisions of the Roman law. 

. On these grounds I feel little impressed by the argument drawn from 
interdict and excommunication. They may have been at one time the 
appropriate and sufficient remedies for the refusal to repair the fabric of 
the parish church, but still that also which is now relied on by the 
Defendant in error may have been co-existent in power, though not 
called into action, because there was no necessity requiring it 

If this be. a difficult supposition to make, we have only our choice of 
difficulties. The Plaintifis in error must contend, not only that there 
is no existing remedy to enforce an important, indisputable, and now 
undoubted legal obligation, — ^a proposition which the common law will 
not lightly admit, — ^but also that a large portion of the parishioners 
desirous of doing their duty toward the church may be, by the neglect 
and contumacy of their neighbours, deprived of the use of their church, 
of the administration of the sacraments, of the celebration of Divine 
seiTices, and yet have no remedy whatever. This is neither an imaginary 
case nor an exaggerated statement. If there be novelty in the legal 
principle on which I stand, there is at least equal novelty to an English 
^lawyer, attended with gross injustice, in the principle relied on by the 
Plaintiffs in error. 

.The whole may be very shortly stated. The parishioners when they 
assembled in vestry were there not as individuals only, but clothed 
with a special character, having a prescribed duty and a definite purpose ; 
and on those accounts only, armed with special powers ; were they many 
or few, rich or poor, they might bind the whole parish by a resolution 
within the scope of their purpose and in discharge of their duty. The 
purpose and the duty were to provide pecuniary means, to be placed at 
the disposal of the churchwardens, for repairing the church, if, on con- 
sideration, they, the vestry, should find it needed repair. This they 
were to inquire into ; and they were to consider further the reasonable- 
ness of the amount which the churchwardens should allege to be neces- 
sary for the repairs. When they had made these two inquiries, and 
were satisfied, they could not refuse to do the third and principal act 
without breaking the law, — divesting themselves of their powers, — 
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abdicating their functions,— ceasing to be v e strym en. They did not, Opinions 

because they were still in the vestiy room, remain a dissenting majority 

of the assembly, for they had renounced as irreligious and against con- (5Jl/ri*dob. 
science the definite purpose for which only the assembly was convened. 
Refusing to obey the law, because they thought it unrighteous, they 
might decline to act in their special character; but they could not 
prevent others, whose conscience was either more or less enlightened, 
from discharging what they thought their duty. They did not indeed 
personally withdraw, nor did they in express terms decline to vote on 
the question before the vestry; but their acts, by necessary and un- 
equivocal implication, amounted to this. They could not attend merely 
for the purpose of illegal obstructioiL This view has been represented 
as unreal and artificial. It seems to me to be as simple and matter of 
fact a conclusion of common sense and justice as can well be imagined. 
On these grounds, and without again travelling through the various 
authorities so well considered in preceding judgments, I humbly offer 
my opinion to your Lordships, that the second question ought to be 
answered in the affirmative. 

And I am of opinion, for the reasons already given, in answer to the 
third question, that a prohibition does not lie against the enforcement of 
the rate under the circumstances apparent upon the record. 



Mr. Baron Parke : — 



Mr. Baron 
Parkb. 



My Lords, — In answer to the questions proposed by your Lordships 
in this case, I have to say that, in my opinion, the answer to the first 
question should be in the affirmative, and that the second and third 
questions should be answered in the negative. 

• Having given my reasons fully in the Court of Exchequer Chamber, 
which are set out in the Appendix to the printed case (a), I think it is 



(a) The following is the judgment referred to (we 12 Q. B. Rep. SSS). 

''This case was argued at the sittings after Trinity Term in the year ^'' Baron 

1848, and after Michaelmas Term 1848. Its importance as well as Judgment in 

novelty made it necessary to give it the fullest consideration, which I have *^ ch *^^**"^' 

a2 
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Opinions Qiineoessavy to do more now than lo say that it appeals to me that no 

^^^odgea. ^^ ^ ^^j^ nnleBB it be made with the ooncuirence of the majority of 

Mr. Baron those actoslly present, and that the unanimous concnirence of the 

majority is just as necessary as the unanimous concurrence o/ all in a 

definite body where the kw requires it 

Mr. Baron done; and I haye now to state my opinion that the judgment of the 
Jodn^'rin ^^^^ ^^ Queen's Bench is erroneous, 

tbe ^eheqaet 

'^ Although the case has, and not unnecessarily, been argued at great 
length, the question lies in a narrow compass. It is, whether a rate 
made, under the circumstances stated in the declaration in prohibition, 
by the churchwardens and some of the inhabitants in vestry assembled is 
invalid. These circumstances are stated in the libel and declaration in 
prohibition ; and the simple question to which they ultimately give rise 
seems to me to be, whether a rate made by the majority of those of a 
vestry meeting duly assembled who are willing to do their duty, but 
against the will of the majority of those who were actually present, is 
valid. It appears that the parish church was in urgent want of 
repair; that tbe inhabitants in vestry assembled had refused to make a 
rate ; that, in order to provide for the repairs of the church, and for 
finding necessaries for the decent celebration of Divine service, and other 
legal expenses of churchwardens, a monition issued ag^nst them to take 
the proper steps for putting the church into repair, and providing those 
necessaries, by calling a vestry meeting on a particular day for the pur- 
pose of making a rate for those objects ; and against the parishioners to 
meet at that vestry and make a rate : that there was a meeting of the 
inhabitants on that day in vestry, when the monition was read ; that 
733Z. was reasonably required for those purposes, which was not disputed 
nor denied : that tbe Defendants then proposed a rate of 2s. in the pound ; 
and that an amendment was proposed and carried, objecting to the prin- 
ciple of compulsory church-rates, and refusing to make a rate; that, 
immediately afber that, and during the meeting, a question was asked, 
whether any other amendment was proposed, as to the amount of the 
rate ; and that, no affirmative answer being obtained, nor any other pro- 
position made, the Defendants, the churchwardens, and others of the 
ratepayers and parishioners then present in vestry, did make a rate of 
2s. in the pound, being a reasonable amount, for the purpose of raising 
the above sum. The libel states the rate to have been so made. And a 
question occurs whether there is a sufficient allegation that the rate was 
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made by all or the majority of those who were willing to do their duty Vr. Baron 
at the meeting, supposing that the unwilling majority are to be considered jodgmeat in 
as having been constructively absent or consentient This objection was *^v**^*{2."*' 
not pressed on the argument; it probably could not have been with 
success, as the general rule is, that, after sentence, no prohibition ought 
to go unless the want of jurisdiction appear on the face of the proceed- 
ings; Cirm, Dig. ''Prohibition (D)." And I propose, therefore, now to 
assume that the rate was made by all, or the majority, of thosd who were 
willing to do their duty, and to confine myself to the question whether 
the minority of the veStry, being all those persons who were willing to 
do their duty, or the majority of them, were competent, under the cir- 
cumstances stated, to make a rate. 

'' I must say that I think they were not, although, at the time that 
I took a part in the discussion and decision of the case in Vdff^ v. 
Burder (a), I participated in the doubt expressed by the late lamented 
Lord Chief Justice Tindaly and concurred with him and the rest of the 
Judges in thinking that such a case as the present deserved consideration. 
The argument at the bar of this Court, and subsequent consideration^ 
have removed that doubt 

"' It is now perfectly settled that the repairs of the church (and the 
same may be said of the supply of necessaries for Divine worship) is a 
duty which the parishioners are bound by the common law of England 
to perform, not a voluntary act which they may decline at their dis- 
cretion : that the law is absolutely imperative upon them ; and tha^ 
when the fabric of the church is out of repair, the parishioners met in 
vestry have to consider, not whether they will repair or not, but how 
their obligation to repair may most conveniently be carried into effect. 
That is a matter which is to be regulated by the will of the majority, 
which will bind the rest, present or absent; just as, in the analogous 
cases of the obligation on the inhabitants of the parishes to repair roads, 
or on those of counties to repair bridges, befisre statutes were passed 
enforcing the performance of those duties, the right to make a regulation 
or bye-law for this purpose was a necessary incident by the common 
law ; for otherwise, as Lord Chief Justice lindal observes, the obligation 
could never have been carried into effidct There is no other mode by 
which it eould be done : and I cannot help thinking that, in the judg- 

(a) 12 A. ^ B, 965. 306. 
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Mr. Baron ment of the Queen's Bench in this case, an unnecessary scruple has heen 
Judgment in introduced as to the use of the term '^ bye-htw/' a term which is used by 
*** ChMiJ^^"^ Lord Coke (h) with respect to a church-rate, and which is equally appli- 
cable to an order on the particular occasion, and limited to it, and to a 
prospective order generally applicable to all future cases; just as, in 
Parliament, there may be an Act relating only to a particular person and 
occasion, and neither general nor prospective. The order as to the mode 
of repairing, though applicable to the particular occasion, is as much a 
law, and obligatory as such, so far as relates to the individuals bound by 
it, as if it had provided for other occasions. Whether this obligation 
was originally personal, a rehgious duty which bound the conscience of 
each individual, as the learned Judge of the Consistory Court supposes (c), 
and was, therefore, on that account, originally subject to the exclusive 
jurisdiction of the spiritual court, is a matter we. need not inquire into on 
the present occasion ; for, whether it was so or not, it is now unquestion- 
able that that Court alone can enforce it, except where the statute law 
has interfered, and expressly or by implication given to the temporal 
courts the power to enforce the making and collection of a rate. Nor is 
it necessary on this occasion to inquire whether the obligation can be 
performed by any other reasonable means than making an equal pecu- 
niary rate j though that is undoubtedly equitable and convenient, and so 
prevalent, that, practically speaking, it may be said to be the only mode^ 
especially in large parishes. But I do not myself doubt that any other 
convenient and reasonable mode might be adopted : and indeed there are 
instances of such a course being pursued in respect of repairs and pro- 
viding for them otherwise than by rate, as in the case of Methold v. 
Winne (d), I propose to leave this question undecided, and to assume 
that an equal pecuniary rate is the only lawful means of supplying the 
churchwardens with the means of causing the repairs to be made, which 
* it is their duty to direct and superintend. 

" It is now perfectly established law, that the parishioners in vestry 
assembled can alone make an order for a pecuniary rate, and that neither 
the churchwardens, nor the ordinary, nor commisioners, nor any other^ 
without the authority of the parishioners, can rate or tax them for the 
purpose. The rate, supposing a rate to be the only means by which 
the money can be raised, must, under ordinary circumstances, when all 

(ft) Chamberlain of London's Case, (d) 1 Roll, Abr, 393, tit. Churchwar^ 
5 Rep, 63 a. dens, ( A.)^ pi. 3, 4. 

(c) Veley v. Gosling, 3 Curt. 292. 
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are willing to do their duty, be one to which the majority present assent. Mr. Baron 

It cannot be the rate for which most votes are given ; it must be the act judn^ment in 

of the majority. If, in a vestry meeting of twelve, five vote for one sort *** chamlw"^ 

of rate, four for another, and three for a third, the first rate would not 

be valid. No trace, I believe, can be found of a bye-law, or any order 

of a deliberative or in some sense legislative body (which the parishioners 

in vestry assembled are), made more burgensium. The parishioners then 

ought to have assembled for the purpose of making a rate, and, being so 

assembled, ought to have made it ; and it may be considered that those 

were liable to ecclesiastical censures who disregarded their duty, especially 

as a monition issued, fixing the time and place, and pointing out the 

making of the rate as a duty to be performed. I presume it is not to be 

doubted but that the spiritual court would punish those who wholly 

abandoned their duty, and wilfully and without excuse refused to concur 

in making any rate, or adopting any means to cause the repairs to be 

made. 

^' The conduct of the majority on this occasion affords ample evidence 
of the abandonment of the duty, such as I suppose would, against them, 
warrant the inflicting of such censures ; and, if the entire refusal of any 
of the parishioners present to do their duty puts them on the footing 
of absentees, I am sure would justify me in treating as such those who 
put and concurred in the amendment. It clearly amounted to a refusal, 
not merely to make the rate proposed, but any rate, or in any way to 
contribute to the repairs or service of the church. But the real question 
in the case is, whether such an entire abandonment of their duty by one 
or more of the parishioners present at a vestry meeting, puts the person 
guilty of it in the predicament of an absent or assenting party. 

''As the majority in this case were certainly present in £Etct, and 
certainly did dissent in &ct from the proposed rate, as well as every 
other, I cannot treat them as being in law the very opposite, absent or 
personally present and consenting, unless I have some sufficient authority 
for so holding: that is, some decision, or dictay or analogy, clearly 
applicable to such a case. I admit the great convenience that would 
result from holding that, in this and in all cases, where the act to be 
done is to be that of the majority of any number of persons assembled to 
perform a duty, the act of the majority of those who were willing to 
obey the law should be sufficient, and that all who refused to concur 



88 



Mr. Baran should be deemed to be abeent: and the conveiueDoe of such a ml? 

Parkb's would add to the weight of any authoiitj produced iu support of it, 
the Exchequer But the mere convenience of a rule is not of itself a sufficient reason for 
holding that it is the law. There would be no occasion for such a role 
when the sanctions established by the law to secure the performance of 
the duty were sufficient for that purpose, as they unquestionably were in 
ancient times; and, if the rule did not then exist as a part of the law, it 
cannot become so by reason of these sanctions proving, from the 
alteration of habits and opinions, or the difficulty of enforcing them^ less 
effective, or even wholly inoperative. It is the province of the L^^ature, 
not the Judges, to supply a remedy. Is there any authority for the 
position that the will of the majority of a deliberative or legislative 
assembly is legally expressed by the majority of those present who are 
willing to do their duty ? Certainly it is not the case where there is a 
body consisting of a certain number, the concurrence of all of whom is 
required. If some of a common jury were to decline to take a part in 
the decision, declaring that they thought such a mode of administering 
justice unreasonable, the verdict of less than twelve would not be valid. 
If the body is indefinite, and the concurrence of a majority required^ is 
the rule different? There is no decided case to that effect. 

" The case of Oaudem v. Selby (e) is the only one of which I am 
aware that can be produced. That case has been much commented 
upon in the Ecclesiastical Court in this case, and that of Veley v. 
Burder{f), Two reports of it are in Mr. JohnsorCs Braintree ca8e{g). 
I concur with the learned Judge of the Consistory Court (A) that the 
point which the Dean of the Arches, Sir W. Wynnes decided was that 
the churchwarden of his own authority has the power to make a rate 
after the refusal of the vestry to make one, and not that he could make 
it with the concurrence of a minority, being the majority of those who 
are willing to act. And this decision must now be considered as being 
clearly against law. The case, therefore, is no authority upon the point 
now under consideration; nor are there any dicta of Judges or text 
writers n favour of the position. 

^^ The only other authority mentioned, and that on which the principt^ 

(e) Note (a) to Veley v. Gosling, 3 (g) Pp. 103, 109, 130 {2d edit.) 
Curt. 272. See 1 Curt, 394. {h) 3 Curt 278. 

(/) 12 A. Sf E. 233, 266. 
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letiaaee is placed, is the eaalogj of i^ meetiag of a oorponto body, or )^« Bmi 

part of it to make an eleetioDy in which those who dedtned to vote, or jadgmMU in 

Yoto for an unqualified candidate, are said Tirtually to acqnieaee in the ^^ ^SlS S.*" 

dection made by those who voted for a qoalified candidate; OUOmom t. 

Waimingkt{%). Bat this in tnth is not a conoet legal desGriptkm of 

the principle which renders such an election Taltd; it is only an illnatra- 

tiim of the effect of soch conduct in that particiilar case. In cases of 

dection (unless the charter otherwise specify) the rule is that the qnar 

lified member, who has the most votes of the persons, be tho mimbsr 

what it may, of the deetiog body, and whether it oonstitato the nuyorilj 

of the meeting or not, is the person duly dected. To say that by votin(( 

for 9SX unqualified person or for another, the voter acquiesces in the deo- 

tion pf the officer actoaUy dected, is, in tmth, a mere figurative and 

saperflaous expression, not a l^;al principle. But the making of a bye-law 

is a legislative function; and that only is law, which the actual miyority 

make such ; and the minority cannot make the law. The case, then, of 

a corporate meeting for election purposes is not analogous; and no other 

cw, I believe, be brought forward. 

'^The case of Rogers v. Daiioenawtij)^ in which it is laid down as law 
that the majority who refuse a rate may be excommunicated, affi)rds a 
very strong aigument that there was no power in the minority to make a 
vaMd rate. For, if there was, their refusal was m^rdy nugatory; and 
why should it be punished at all? I concur entirdy in my brother 
Uoifi^i observations on this head. 

''Had there indeed been any weU*considered case in which it had 
been decided that, on a mandamus to a set of persons to do an act re- 
quired by law to be done by aU, or by a majority, present at a meeting, a 
part in one case, or the minori^ in the other, could, on the refusal of tibe 
others or the majority, do it, so as to mdce it equally legal and binding 
as if made by the majority, I should have considered such an authority as 
affording a complete analogy; and probably, considering the conv^ence 
of the principle, might hold myself warranted to act upon it; but I am 
not aware that there is any such case ; and it certainly would have been 
discovered by the industry of the judges or counsel^ if there had been 
such a case. On the other band, there is a recent authority bearing on 
this question, though certainly not conclusive, but deserving of notice, as 

(i) 1 W. BL 329; 5. C. 2 Bwrr. 1017. 0) ^ ^^ ®i > ^o^ 1^- 
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Mr. Baron it shows an instance of persons actually present, who are considered as 
Parke's • i^ ' 

Judgment in ^ot being constractively absent. It is the case In re the Bate-payers of 

**^Sl^bS"*' JS^w*am ParUh (k). The Watching and Lighting Act, 3 A 4 W. 4, 
0. 90, provides that, if a majority of ratepayers, consisting of two-thirds 
present at a meeting, determine that the provisions of the Act should be 
adopted, they should thenceforth be adopted. Thirty-seven met ; twenty 
voted for the adoption ; the remainder gave no votes. And the Court of 
Queen's Bench (consisting of Patteean and ErUy JJ.) held that l^e 
seventeen were present, and consequently, there was no majority con- 
sisting of two-thirds of those persons present. Patteson, J., distinguished 
the present case from that, by saying that in this there was no statute law 
which required a specific number to validate the act. But I cannot 
consider that distinction as satisfiactory. Here the common law, which 
is as obligatory as the statute law, requires a majority of those present to 
concur ; and, if the remainder who did not vote, but were corporally 
present, were present in that case, where a majority being two-thirds 
were required, it is impossible to say they were not present where a 
majority, though less than two-thirds, were required. There is, indeed^ 
another distinction between the cases : that in this case a duty was im- 
posed on all present to make some rate, or at all events some provision 
for the repairing the church, in that there was no duty to adopt the Act 
of Parliament; it was quite optional. But I think this distinction 
makes no difference ; for there was no duty in this case to vote for the 
particular rate proposed, though there was a duty to vote for some; and, 
if there had been, though the violation of the duty would render the party 
guilty of such violation subject to punishment, still it does not follow that 
the person so guilty could be considered as absent or consenting. 

"In the absence, therefore, of any authority or analogy satisfactory to 
my mind, I feel myself compelled to say that no rate is valid unless it be 
made with the concurrence of the majority of those actually present ; and 
the unanimous concurrence of the majority is, in my opinion, just as 
necessary as the unanimous concurrence of all in a definite body where 
the law requires it. 



" I think, therefore, that the judgment ought to be reversed. 

(k) 18 L. J., N. S,, Q, JB., 210; S. C, 12 Q. B., 398(»). 
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THE JUDGMENT. 



12tli August 1863. 



Lord Tburo : — 

This case comes before the House upon a writ of error, brought upon 
a judgment of the Exchequer Chamber, affirming a judgment of the Court 
of Queen's Bench upon demurrer to a declaration in prohibition. 

The question raised by the demurrer was, whether the Court of Arches 
of London was exceeding its jurisdiction in proceeding to enforce the 
payment of a certain church-rate set forth in the libel. 

The libel was originally exhibited in the Consistorial and Episcopal 
Court of Lmidony by the churchwardens of the parish of Braintree, in the 
county of Essex; and the libel prayed that the Plaintiff in prohibition 
might be condemned to pay a certain sum assessed upon him by an 
sieged church-rate, made by the vestry of that parish. The admission 
of the libel was opposed, on the ground that the alleged church-rate had 
not been made by a competent authority; that is, that it had not been 
made by a majority of the inhabitants of the parish, duly assembled in 
viestry, and that therefore the Court had no jurisdiction to enforce the 
payment. 

The Judge of the Consistorial Court held the rate to be invalid, and 
refused to admit the libel. 

Against that decision, the churchwardens appealed to the Court of 
Arches, and the Judge of that Court held the rate to be valid, and 
reversed the previous decision, and admitted the libel. 
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The Plaintiff, theieapon, applied to the Court of Queen's Bench for a 
writ of prohibition; and after discottion, the Plaintiff was directed to 
declare in prohibition, which he did, and the Defendant demurred to the 
declaration. 

After argument of the demurrer, the Court held the rate to be yalid^ 
and gave judgment for the Defendant. 

A writ of error was then brought in the Exchequer Chamber, and that 
Court affirmed the judgment, whereupon the Plaintiff brought his writ of 
error in Parliament, which is now standing for the judgment of this 
House. 

As the case may much depend upon the construction of the libel in 
r^ard to the person by whom the rate in question was made, it is 
essential that the contents and effect of the libel should be accurately 
presented to the attention of the I^ouse. 

The declaration in prohibition sets forth the libel, firom which it appears 
that a prohibition had been granted to stay proceedings in the Eccle- 
siastical Court, which had been adopted to enforce the payment of a 
church-rate, made by the churchwardens in 1841. That a monition, was 
afterwards issued, at the instance of the vicar, commanding the church- 
wardens to summon a vestry, and commanding the inhabitants, when 
assembled, to make a rate for the necessary repairs of the church. That 
a vestry was accordingly duly summoned, and held on the 16th July 1841, 
for the purpose of making a church-rate. That at such vestry, the 
churchwardens produced surveys and estimates, showing the amount 
necessary to be raised by a rate, to repair the church, and provide for the 
celebration of public worship, and that the vicar having then taken the 
chair, the churchwardens proposed that a rate of 2«. in the pound should 
be made, whereupon an amendment was moved, and carried by a great 
majority, to the effect that, for certain irrelevant reasons, the vestry 
should refuse to make a rate. 

My Lords, the reasons referred to, which wees assigned in the amend- 
ment so moved, were to this effect : ^^ That all compulsory payments for 
^^ the support of the religious services of any sect, or people, appears to 
^' the miyority of this vestry to be unsanctioned by any portion of the 
^^ New Testament Scriptures, and altogether opposed to, and subversive 
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'^ of the pure and q>iritiial character of the rdigion of Christ" It then 
goes on to aay, that it is unjust for one religious sect to compel others^ 
which disupprove of its forms of worship^ or system of church goyemment, 
to contribute to its support And it concludes, by saying, '^ This vestry 
'^ feels bound, by the highest obligations of social justice and religious 
'^ principle, to refuse to make a rate, and does refuse accordingly." The 
libel then proceeds to state, that after such amendment was carried, and ihe 
rate refused, and no affirmative answer returned to the question whether 
there was any other proposition as to the amount of the rate, the church- 
wardens, and others of the ratepayers and parishioners then present, did, 
in obedience to the monition, rate and tax the inhabitants and parishioners 
liable to contribute to a church-rate, <&c., the several sums of money 
mentioned in the rate, being an assessment of 2s. in the pound on the 
annual value of the rateable property ; and that a rate of 2f. in the pound 
was then produced, made and signed, by the vicar and churchwardens, 
and otiier of the parishioners and ratepayers there present The libel 
then sets forth the Defendant's liability, assessment, and non-payment, 
and prays that he might be condemned to pay the sum assessed upon 
him, and the costs. The libel then states, that the Proponent produced 
the rate in question, and deposited the same in the registry of thd 
Court. 

The libel then contains the following passage : ^^ That in part supply of 
<' ibe.proof of the premises in the libel pleaded, and to all other intents and 
^ purposes in the law, the Proponent did exhibit, and to the libel annex^ and 
^^ pray to be there read and inserted and taken as partUnd parcel thereof 
^^ certain papers, and among them a certain writing, propounded to be. a 
'^ true copy of the entry of the proceedings of* the vestry of the 16th 
'^ July 1841, at which the rate in question was made, such proceedings 
'^ being entered in the vestry book by the acting vestry derk, with thiQ 
" privity and concurrence of the vicar, who was chairman. And such 
^^ paper writing, after setting forth the prior proceedings of the vestry, 
^^ contains the following statement in relation to the making of the rate : 
^^ Mr. VeUy then proposed on behalf of himself and Mr. JasHih address- 
<< ing himself to those ratepayera^who were willing to obey die monitioi^ 
<< thAt a rate of 2s. in the pound should be made by them, and a rate of 
^f 2s. in the pound is produced and »gned by the vicar, the two d^urch- 
'-^ wardens, and several ratepayers present. Mr. S. Caurtauld, as the 
<< mover of the aniendment, protested on his own behalf, and on be* 
^' half of the meeting, against the irregularity and impropriety (xf the 



94 



^ chmchwardeiiB attemptiDg to make a rate after it had been refbaed by 
'5 a large nuyoiitj of the veBtrj^ and protested abo against the rate so 
'< attempted to be made. B. Scale, vicar; A. C. YeUy, Thomas JosUn, 
^ churchwardens ; SamMd CourUmU, E. O. Craig, parishioners." Such 
are the material parts of the libel. 



The case was ably argued at the bar, and after the arg^nment yonr 
Lordships were pleased to put the following questions to the Judges who 
had attended during the argument : — 

First, Does the present record show the rate sought to be enforced to 
be an Invalid rate? 

SecmuL Does such rale.appear to be a valid rate f 

Third, Does prohibition lie against the enforcement of the said rate in 
the drcumstanoes apparent on the record. 

In answer to your Lordships' questions four of the learned Judges, Mr. 
Justice Coleridge^ Mr. Justice Mauk, Mr. Baron Piatt, and Mr. Justice 
Wtghtman, have expressed their opinions to be that the libel set forth a 
a valid rate* 

Mr. Justice Taifimrd expressed an opinion that the rate set forth did 
not appear to be an invalid rate, nor did it appear to be a valid rate ; and 
that the prohibition ought not to go, inasmuch as the application for it 
was made after sentence. 

Other five of the learned JudgeSi Mr. Justice Crompton, Mr. Baron 
Martin, Mr. Justice Hrle, Mr. Justice WiUiams, and Mr. Baron Parhe, 
stated their opinions to be that the rate set forth in the libel appeared to 
be an invalid rate. 

Upon referring to the opinions which have been delivered by the re- 
spective Judges, it will be seen that the Judges are unanimously of 
opinion that a valid church-rate can only be made by an actual or con- 
structive majority of the parishioners in vestry assembled. Secondly, 
That if it appears upon the foce of the libel that it was not so made, pro- 
hibition ought to be granted. Thirdly, The great majority of the Judges 
are of opinion that prohibition ought to be granted, unless it appears 
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affinnatively thnt it was so made, but some of the Judges are of opinion 
that prohibition ought not to go unless it appears affirmatively not to 
have been so made, and those Judges found their opinion upon the as- 
sumption that sentence had been pronounced in the Court below, before 
the prohibition was moved for, and therefore, according to the rule which 
prevails in regard to prohibition moved after sentence, prohibition ought 
not to be granted unless the want of jurisdiction appears affirmatively 
upon the face of the libel ; in other words, unless it appears to have been 
made by an incompetent authority. 

: It is obvious, therefore, that it is necessary to ascertain what is the 
correct import of the libel in r^ard to the persons by whom the rate was 
made. The libel, after setting forth the proceedings of the vestry up to 
and including the carrying of the amendment by which the vestry refused 
to make a rate, proceeds in the following manner: '^That the majority of 
'^ the vestry having reftised to ftimish the necessary funds, the church- 
'^ wardens and others of the ratepayers and parishioners then present in 
^^ vestry did, in obedience to the monition, at the vestry, and while the 
^' parishioners so continued, rate and tax the inhabitants and pai'ishiooiiB 
'.' liable to contribute for and towards, £c., the several sums of money men- 
'^ tioned in the rate, being a rate of 2s, in the pound on the annual value 
'^ of, &c., and that accordingly a rate of 2i. in the pound was then and 
^f there produced, made, and signed by ihe vicar, churchwardens, and 
^^ others of the parishioners then presest.'^ The libel tiben sets out the 
rate deposited in Court. 

. The rate commences with th^ following heading or title : ^^ We, the 
^^ churchwardens and other parishioners of the parish of Braintree^ whose 
^^ names are hereunto subscribed, do hereby, in pursuance of and in 
f^ obedience to a monition, &c., rate and tax all and every the inhabitants 
'' and parishioners of the parish of JBraintree, liable to contribute, &c., 
f^ for and towards the necessary repairs of the church, and for and to- 
" wards providing, &c., the several sums of money hereinafter mentioned, 
f' being a rate or assessment of 2^. in the pound, upon the annual value 
" of all rateable property occupied within the parish." Then follows the 
names of the parishioners rated, the property in respect of which they are 
rated, and the amount assessed upon them respectively; and the rate 
purports to be signed at the foot by the vicar, churchwardens, and 
eighteen ratepayers. 
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It wiU hare been observed that the libel in the Defendant's case 
itatM, that lb ohurohwardens and odien of the mtepayen present 
in yeatrj rated and taxed the inhabitants, and aooordingly signed the 
rate produced. 

The entry of the proceedings of the vestry, as likewise set forth in 
ihe Defendant's case, states, that Mr. Velsy proposed on behalf of himself 
and Mr. JasUn, addressing himself to those ratepayers who were willing 
to obey the monition, that a rate of St. in the poond should be made by 
them; and that a rate of 2s. in the pound was produced and signed by 
the vicar, the two churchwardens, and several ratepayers present, the 
mover of the amendment protesting on behalf of the meeting against the 
rate so attempted to be made. 

Very different constructions have been put upon these statements in 
the libel in regard to the persons by whom the rate was made. The 
Judge of the Consistoiy Court held the libel to import that the rate was 
made according to its title; iltaA is, by the churchwardens and the 
eighteen parishioners who signed the rate. The Dean of the Arches 
constnied the libel to mean that the rate had been made by the church- 
wardens. The majority of the Judges inferred that the rate had been 
made by the minority of those who acted against the amendment, or the 
majority of such minority. Mr. Justice lidfaurd held, that the libel 
did not furaish the means of detennining by whom the rate was made. 

The allegation in the libel that the rate was made and signed 
by the vicar, churchwardens, and others of the parishioners and rate- 
pqrers then present, is very general. The entry of the proceedings is 
somewhat less general, as that states that the churchwarden, addressing 
himself to the ratepayers who were willing to obey the monition, pro- 
posed that the rate should be made by them, and that the rate was 
produced and signed by the vicar, the two churchwardens, and several 
ratepayers present. The rate itself is definite, as the heading or title to 
it states UtaJb the rate was made by the churchwardens and eighteen 
parishioners who signed the rate. 

The rate itself, thus expressly, declaring by whom it was made, would 
appear to be the best evidence upon the subject, that being expressly 
referred to in the libel and prayed to be accepted as the proof of the 
allegation in the libel. The construction of the Judges would seem to be 
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founded more up6n the langoage of the allegation ux the libel than upon 
the proof referred to. And it certainly is a strong construction when 
the rate^ upon its face, states it to have been made by the churchwardens 
BSkd ei^teen parishioners who signed it, to hold that that imports the 
rate to have been made by the minority of the vestry. Neither does the 
entry of the proceedings seem very consistent with such construction^ 
inasmuch as that states the rate to be made by the vicar, the two church- 
wardens, and several ratepayers present, and they not described as opn- 
stituting the body of ratepayers willing to obey the monition. The 
entire absence of any statement importing that the nq^tive of the pro- 
posed rate was put in any form or to any portion or section of the vestry, 
however composed, is material. 

The argument urged at the bar and adopted by some of the Judges in 
support of the construction, that the rate was made with the unanimous 
concurrence of the minority who voted against the amendment, has been 
mainly founded upon the assumption that all the details by which the 
amount of the rate would be regulated had been assented to by the 
vestary, and that therefore the amount of the rate followed as of 
course, and that the only question the vestry had to consider was rate 
or no rate. 

The details by which .the amount of the rate required would be 
governed w^re, the extent of the repair required by the church, the 
necessary cost of such repair, the number of persons who ought to be 
omitted from the rate by reason of poverty, the amount necessary to 
deficay the expenses incident* to public worship, and whether the 
required amount should be raised by one or more rates. 

The only statement contained in the libel as to these details is, that a 
survey and estimate respecting the repair required by the church and the 
necessary cost of the repair, and an estimate of the incidental expenses, 
was produced, and that a number of persons whose rates would amount 
to 10002. were omitted from the rate by reasons of their poverty. But 
not a word is to be found importing that any of the documents were read, 
or that the contents were stated, or that they were the subject of atten- 
tion by the vestry or any one parishioner, or that a single sentence was 
uttered concerning them. 

From the single statement that these document were produced, the 

H 
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nnaniinouB assent of this otherwise discordant Testrj is assumed to, 
details so open to question and difference of opinion^ and this assumptioB 
is the foundation for some of the most important arguments in support 
of the rate, and the assumption is made without adverting, in the slightest 
degree, to many circumstances which strongly repel the inference that the 
absence of objection to those details, or remarks upon them, ought to be 
referred to an acquiescence in them by the entire vestry. 

Hemembering that it appears upon the record that a rate was refused 
by the vestry in 1837, and remembering also the irritating and expensive 
litigation which had since prevailed in this parish respecting the power 
by which a church-rate can be made, it is obvious that the parishioners 
came to the vestry in anticipation of a severe conflict upon that question, 
and it does not appear that a word was said upon any other subject. 
That question appears to have been the exclusive and absorbing subject 
of attention. And yet the validity of the rate is supported upon the 
footing of its having been made by the whole minority, who voted against 
the amendment, upon the ground of an assumed acquiescence in the 
details, which do not appear to have bcfen the subject of attention or 
remark. 

It is quite apparent that the vestry was assembled with the express 
view of raising the question whether any portion of the vestry coukl, in 
opposition to the majority, make a valid church-rate. And, therefore, 
the admitted uncertainty of the libel relating to the manner of making 
the rate is remarkable, and can scarcely be referred to negligence or 
inadvertence. Nothing could have been more simple than a statement 
that the rate had been adopted by a vote of the minority who were 
willing to concur in making a rate if the' fact had warranted so plain a 
statement, and the rate itself would, no doubt, have testified to its being 
made by the whole minority if such had been the fact. Whereas, as 
before stated, the memorandum upon the rate shows it to have been 
made by the eighteen parishioners who signed it at the time, and the 
churchwardens. 

The uncertainty in regard to the persons by whom the rate was made 
is to be much regretted, because, in the event of the judgment being 
affirmed, it is calculated, in connection with the opinion of the Judges, to 
continue the parish involved in litigation. The construction upon which 
$he Judges have founded their opinion of the validity of the rate being 
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that it was made by the minority or a majority of it, it follows, that in die 
event of the cause below proceeding, and the evidence establishing that 
the rate was not made according to the construction of the Judge of the 
Consistory Court or that of the Dean of the Arches, the opinion of the 
Judges will be an authority in favour of the Plaintiff's right to a pro- 
hibition against enforcing a rate so made. In my opinion the result of 
the evidence referred to in the libel shows that the rate was made accord- 
ing to the statement in the heading or title of the rate itself, — that is, by 
the vicar, the churchwardens, and eighteen parishioners who signed it, 
and that it never was put to the vote of any portion or selection of the 
vestry whatever, and that no opportunity whatever was offered to any one 
to express a negative of such a rate. 

B^ard being had to the established rule of law, that no rate, tax, or 
peeoniary burden can be enforced unless the legal authority to make such 
rate, or impose such burden, is clearly shown, it may excite surprise that 
this admitted uncertainty of the authority by which the rate was made 
has not created more difficulty in affirming its validity. Supposing the 
libel does not show a rate made by the majority of the vestry, actual or 
constructive, according to the opinion of the great majority of the Judges, 
it is invalid, and the Court below ought to be prohibited from proceeding 
to enforce the payment. 

• 
There are some preliminary points which seem to call for observation 

before I submit the view I entertain upon the leading questions of the 
case. I would notice, first, that the Ecclesiastical Court is one which is 
bound to show jurisdiction upon the face of its proceedings, except 
that a party who shall have acquiesced in the jurisdiction, and been con- 
tent' to rely for success upon the merits, is not allowed after an adverse 
decision upon the merits to move for prohibition, unless they show an 
absence of jurisdiction upon the face of the proceedings. 

In Baeon's Abridgmenty tit. " Courts," D., p. 892, it is said ^' That 
the Ecclesiastical Court is an inferior Court, subject to the control of 
the King^s Temporal Courts when it exceeds its jurisdiction; and is 
bound and circumscribed by certain lawes and stated rules, to which in 
all their pleadings and judicial determinations they must square them- 
selves." Again, D. 4, pi. 4, p. 396, it is said "Inferior Courts are 
bounded in their original creation to causes within such limited jurisdic- 
tion, hence it is necessary for them to set forth their authority, for as 

h2 
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hath been clearly ohaerwed, nothing^ shall be intended within the juiis* 
diction of an inferior Coort but what is expressly alleged to be so." 

In the notes to the case of Peaeocke t. BeU {a\ it is stated, with 
reference to this pointy that ^ In actions in inferior Courts it is neoesseiy 
that every part of that which is the gist and substance of the action 
should appear to be within their jurisdiction." 

Whether jurisdiction is shown upon the libel in this case depends upon 
the question whether the rate is shown to be a valid rate ; in other words, 
whether it appears to have been made by a majority of the vestry lq;ally 
constituted. 

Further, in consequence of the remarks of some of the Judges it is 
material to observe, that the authorities show that by the law and prae* 
tice of the Ecclesiastical Courts every libel or allegstioD must set fbrtii 
not only averments but facts, which, if proved, wiU eatitle tiie party to 
the relief sought for. The libel in this case had been rejected by the 
experienced Judge of the Consistory Court, upon the ground that the 
libel showed that the rate had been made by the churehwardens and 
'eighteen parishioners who signed, and not by the majority of the vestry, 
and that therefore it showed an invalid rate, of which the Court had no 
jurisdiction to enforce the payment. Upon appeal the Dean of th^ 
Arches reversed this decision, and admitted the libel to proof, upon the 
ground that the libel imported that the rate had been made by the 
churchwardens^ and that under the circumstances which had occurred the 
churchwardens were legally competent to make a rate. 

The law is very clearly stated regarding what is requisite in the plead- 
ings in the Ecclesiastical Court by Sir John JVieholy in the case of 
Montefiore v. Montefiare (p^ and is adopted and acted upon by Dn 
I/ushingtoriy in the case oiNeeU v. NeeU (c). 

The case of Montefiore v. Montefiore arose upon a question of the 
admissibility of the allegation propounding a will, and the learned Judge 
expressed himself to the following effect : ^^ The cause must proceed : 
'^ indeed should the Court admit the allegation in order to this being 
^' proved^ as it only assumes an allegation to be true for the purpose of 

(a) 1 Wm, Sound. 74, a, n. J. (b) 2 Addams, 954. (c) 4 Hogg, 263^ 
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« detemmung whether it he admissihle, its final avail and efficacy in ihe 
f^ cause ohviously depending upon whether and to what extent the allega* 
*^ tion is proved after being so admitted. In assuming^ however, an alle* 
'' gation to be true for the purpose of determining its admissibility^ the 
^' Court only assumes to be true those flEtcts pleaded in it capable of satis- 
'' fiEU^tory proof, and not by any means all the several averments which 
^ may stand in the allegation, which in effect are mere inferences deduced 
'' somehow or other from those facts. The averments in a plea are to be 
^^ taken for tme so far only as the facts pleaded justify inference to the 
'^ effect of those averments, which whether they do at all, and if so to 
'' what extent, it is for the Court to determine. For instance, in this sort 
'^ of allegation ^ intention ' on the testator's part to do so and so is always 
*^ averred, but such averment goes for nothing ; only the Court can infer 
** that the testator^s intention was as averred from the facts pleaded. So 
^^ where again, in a plea of this same description, the testator's capacity at 
'^ the time of doing the testamentary act is averred, as it always is, the 
^^ truth of that averment is only assumed by the Court even in deciding 
^^ iqpon the admissibOity of the plea to what extent it thinks that the facts 
^^ and circumstances of the transaction as pleaded warrant an inference 
^^ that he was of capacity at such time, and so in other matters. The 
'^ Court, being of opinion that all the circumstances pleaded in the alio- 
'^ gation will not be sufficient if proved to sustain the paper propounded, 
'^ rejects the allegatiun." 

In Neeld v. NeeU the question also arose upon the admissibility of the 
UbeL The object of the duit was to obtain a divorce for alleged cruelty ; 
and, in the judgment of Dr. Luehingtany it is said ^' That the admissi'^ 
^ bility of a libel depends upon the solution of the question, whether the 
^ facts as set forth, which are to be taken as true, could prove cruelty. 
^' The only question is, whether the charges laid in the libel are sufficient 
'^ to justify me m eventually admitting it to proof. It has been said that 
^^ the libel must be taken as true, and that to that principle I entirely 
'^ accede when rightly understood ; the principle, however, does not go the 
'^ length of supposing every syllable stated to be true. Averments dis- 
^^ tinctly pleaded as facts must be assumed to be proved, while averments 
^^ of an inferential and argumentative character are to be taken only as 
^ true to the extent that the inferences themselves can be fairly drawn 
*^ from the circumstances pleaded as facts. I am bound to form my judg* 
^' ment upon the libel and exhibits." In that case the libel was rejected. 
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In Clou ▼. Clote {a\ the law is recognised that a lihel which does not 
state a case which, if proved, will entitle the proeecator to a sentence, 
ought not to he admitted. The hooks of authority, Ayl\ffe^» Pa- 
rergon^ Ouffhton, and Consett, state the rule to the same effect. 

There is no donht that if either of the Judges of the Ecclesiastical 
Court had considered the libel as so uncertain and general as it would 
seem to be from the variety of constructions that have been put upon its 
import, it would have been rejected upon that ground, the law of that 
Court requiring the facts to be stated with that degree of distinctness 
and certainty which will apprise the Defendant of the evidence intended 
to be given, in order that he may be in a condition to cross-examine the 
witnesses, or to repel or contradict the evidence if untrue, and as the 
evidence in support of the libel is not disclosed until after the opportunity 
to cross-examine and to give evidence in opposition to it has passed, it 
is obvious that, except for the protection afforded by the rule of law 
referred to, a Defendant could be subjected to great surprise and be 
without the notice necessary to enable him to defend himself. But each 
of the Ecclesiastical Judges held the libel to be ambiguous; that is, 
one holding it to import the rate to have been made by the parties who 
signed it, and the other that it was made by the churchwardens ; the 
Judges differing from both, one Judge being unable to collect any 
distinct meaning from it, and the others being uncertain whether it was 
made by the minority or a majority of such vestry. 

The third question put to the Judges, viz. '^Does prohibition lie 
^' against the enforcement of the said rate in the circumstances apparent 
'' upon the record ?" seems to have referred to the point which had been 
raised, whether sentence has been pronounced in the Court below within 
the meaning of the rule which requires a Plaintiff in prohibition to 
establish an absence of jurisdiction apparent upon the face of the 
proceedings. 

It is quite clear when attention is paid to the state of the proceedings 
in the Ecclesiastical Court, at the time the motion was made for the 
prohibition, that there is no foundation whatever for the assumption, 
that any sentence has been pronounced within the meaning of the rule 
referred to. 

(a) 3 Curteit, 185. 
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• 

The monition issues at the instance of the party without the inter- 
vention of the Courts and after appearance it is the duty of the Proponent 
or Plaintiff to exhibit a libel; and to apply to the Court that it may be 
admitted or received^ and until the libel is admitted^ the Court has no 
cognizance of the cause. It is competent to the Defendant to oppose 
the admission upon various grounds^ and among them, that the libel 
does not state facts, which, if proved, will entitle the Proponent to the 
sentence he prays, or that it states extraneous matter, or that the flEtcts 
do not show a case within the jurisdiction of the Court. If the Judge 
admits the libel, the cause is then in Court, and the Defendant may 
either rely upon the Proponent failing to prove his case, or he may make 
an allegation by way of defence, and may give evidence on his own part. 
When the evidence is complete, the case is heard, and the Defendant 
upon the hearing may again contend that the Court has no jurisdiction 
either over the subject matter or over the person, or that the case is not 
brought within the jurisdiction, or that the evidence does not support 
the libel; sentence is pronounced after hearing the advocates. 

Such being the course of proceeding in the present case, the Defendant 
below, the now Plaintiff, opposed the admission of the libel in the 
Consistory Court, upon the ground that the libel did not show a church- 
rate made by competent authority, and that the Court therefore had no 
jurisdiction to impose the payment. The Judge of that Court hdd the 
objection valid, and rejected the libel. That decision upon appeal to the 
Dean of the Arches was reversed and the libel admitted, whereupon the- 
Plaintiff moved for the prohibition. 

The admission of the libel decided nothing more than that the Court 
would entertain the suit, the Defendant being, as before stated, at full 
liberty to insist at the future hearing that the libel does not show a valid 
rate, or that the evidence does not prove the libel or any other conceiv- 
able defence. 

There are several sorts of decisions, orders, decrees, or sentences in the 
Ecclesiastical Court. The first class consists of interlocutory orders or 
decrees, upon incidental matters occurring in the progress of the caiisie 
before the hearing, but which decisions offer no bar to the cause pro- 
ceeding to hearing and definitive sentence. The second class of inter- 
locutory orders or decrees are those which have the force of definitive 
sentence, that is, they are decisions which determine the suit and put an 
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eoA to the oame^ and ore therefore caUad orders or decrees, bearing tiie 
force of a definitive sentence, and are not snbjeet to be retiewed at tmj 
future hearing. The third class consists of definitiye sentences or 
decrees pronounced at the hearing, by which the case is determined. 

Orders of Hie first dass, if improper and objectionaUe, are denominated 
grievances, and may be objected to at the time they are made or at the 
hearing, but are not the subject of appeal until after definitive sentence. 
But after definitive sentence has been given against the grievance alone, 
or against the grievance and the sentence together, the party may ap-* 
peal if the sentence jb supposed to be objectionable. Orders of the second 
class, that is, bearing the force of definitive sentences, may be the subject 
of inunediate appeal, inasmuch as further proceeding in the cause cannot 
take jilace during their existence. 

The admission of the libel by the Dean of the Arches in this case con* 
stituted what is denominated a grievance, a decree not having a force ol 
a definitive sentence, and which, therefore, cannot be the subject of 
appeal until after definitive sentence shall be given, and which was no 
definitive sentence, as before stated, upon anything ; but that the cause 
should be entertained, and jb liable to be reconsidered and reversed by 
the same Judge at the hearing, and is therefore clearly not a sentence 
within the rule, which confines a Plaintiff in prohibition to objections to 
the jurisdiction apparent upon the libel ^ while, at the same time, it must 
be remembered, that the Plaintiff's case is, that the absence of jurisdic- 
tion is apparent upon the libel. 

As some of the Judges appear to have been much influenced by the 
consideration of the sentence having been prcmouneed below before the 
prohibition was moved, it may not be inexpedient to refer to authorities 
explaining, to the effect before stated, the nature of the various sentences, 
decrees, and orders in the Ecclesiastical Court. In Ayliffe^M Parergauj 
tit. ^^ Of Sentences Definitive and Interlocutory," p. 468, it is thus stated : 
'^ A Sentence is a judicial declaration which puts an end to a suit ac- 
^^ cording to the nature of the thing in dispute." Page 487, ^^ An In-> 
'^ terlocutory is a sentence, a declaration of the Judge, pronounced betwixt 
^^ the beginning and end of a cause, touching some incident or emeigent 
^^ matter in the proceediogs. A Definitive Sentence differs from an In« 
'^ terlocutory, for that the principal matter in question, and which is 
'^ principally deduced in judgment, is determined by a definitive sen<K 



106 

^ teiM)e. But nn inteAoeaUnry does not concern the principal matter, 
*^ but only determines eome exception or other which arises in the pro- 
^ ceedingB; and by this an end is not put to the principal matter in con- 
^' trorersy^ for it is not called a sentence without a final condenmation. 
^ It differs from an interlocutory, because a person condemned by a defi- 
^^ nitiTe sentence may appeal from such sentence ; and the appeal alone 
'^ without the inhibition of the superior Judge suspends the force and exe^ 
^^ cution of the sentence. But, according to the civil law, it cannot be 
^ appealed ftcm an interlocutory, unless the grievance be of such a nature 
^ that it cannot be redressed by a definitive sentence, and if it be ap- 
^ pealed, the execution of it is not suspended without an inhibition. It 
'^ differs from an interlocutory, because, by the word sentence, simply 
*' used in a statute or other matter of law, a definitive sentence is always 
^ intended, and not an interlocutory ; because a definitive sentence cannot 
*^ be reversed by the same Judge, but an interlocutory may be reversed at 
^ any time by the same Judge before a definitive sentence be pronounced f 
^ and in respect thereof it never passes in rem ae0udicatamy the Judge 
^^ having not as yet dischai^ed himself of his, because the Judge who 
'^ has pronounced an unjust interlocutory, as by not admitting what 
*^ ought to be admitted, or by admitting what ought not to be admitted, 
^ <&c., may even at the foot of a sentence consider thereof, and revoke 
^ the same by correcting what he has done amiss. It differs from an 
^ interlocutory, because a definitive sentence may, in the course of an 
^ appeal, be justified frt>m the same, and form new acts. A definitive 
'^ sentence is not valid unless it be pronounced and given in writing ; but 
'^ im interlocutory may be pronounced without writing, though it ought 
^ afterwards to be reduced into writing, that it may appear from the 
^ acts of Ck>urt" Other distinctions are pointed out 

Again, in Ayliffe, p. 71, tit. " Of Appeals, their Effects and Incidents 
f^ belonging to them," it is stated, ^^ An appeal from a definitive sen- 
'^ tence is defined to be a judicial right whereby the former sentence for 
*^ a while extinguished, and the cognizance of the cause devolved to the 
'^ superior Judge, called a Judge ad qnem. But this definition, in my 
" opinion, does not well explain it. Wherefore, I shall define a plea to 
" be provocation from the inferior to a superior Judge, whereby the 
^^jurisdiction of the inferior Judge is for a while suspended." In p. 74. 
par. 4, he says, " A judicial appeal is sometimes made before a sentence 
^^ is pronounced, and sometimes after. If it be made before a sentence, 
^ it is either made from a grievance or an interlocutcny decree ; and if it 
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^^ be appeal from a grieTanoe, it la either appeal ftom a commiiiatioB 
'^ of a Judge^ or ebe from some nullitj or ambiguity in the proceedings 
*' which camiot be repaired by a sentence." In p. 76, par. 3, he says, 
*^ When a law or statute takes away an appeal ftom a sentence, it is 
<< only meant from a definitive^ and not from an interlocutory sentence, 
^' because an appeal from a sentence is only meant for a definitive 
" sentence." 

In Oughtoris Ordo Judimarumf voL 1, tit 276, two sorts of appeals are 
described from a definitive sentence, or from an interlocutory decree^ 
having the force of a sentence. And tit. 278 includes the admission or 
rejection of material matter among the grounds of appeaL 

In Clerks s Praxis of the Admiralty (of which the proceedings are 
analogous in many respects to the proceedings in the Consistory Court), 
tit. 53, '^ Of an Appeal from the Definitive Sentence," it is said, ^^ It is 
'' lawful for either party to appeal irom the definitive sentence, or inter- 
^' loGutory decree having the effect of a definitive sentence." And he 
refers for the manner and form of interposing these appeals to the titles 
relating to appeals in ecclesiastical causes. In tit. 54, he says, ^' That 
^* it is not lawful to appeal from grievances or an interlocutory decree 
^' not having the effect of a definitive sentence," and states as a reason 
why such appeals are not allowed, '^ because relief may be had by an 
'^ appeal from the definitive sentence." Tit. 55 describes what shall be 
deemed an irreparable grievance or interlocutory decree, from which an 
appeal may be had, and after giving instances in which the decree had 
the effect of concluding the matter adjudicated, says, '^ This is called a 
'< ffravamen irreparahUe, and an interlocutory decree having the force of a 
^' definitive sentence : nor can you hope for any other sentence in that 
*^ decree," and refers to Oughtony tit. 123, for a definition of what should 
be deemed an interlocutory decree having the force of a definitive sentence; 

It also appears that a Defendant can, before contestation, object that 
the Court is incompetent, or that the Court has no jurisdiction. Oughtony 
tit 223, 224. 

This objection is made afber appearance, and such is the objection made 
by the now Plaintiff in the Court below. 

Comeths Practice will be found consistent with the authorities I have 
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stated. Id jwurt 8, ciap. 6, sect 1, par. 2, p. 161, tit. "Of Sentences in 
" those Plenary Causes." In part 5, chap. 8, sect. 1, par. 1, p. 867, tit 
" The manner of appealing and prosecuting Appeals from Grievances." 
In part 6, chap. 2, sect. 1, p. 229, tit " The manner of proceeding in 
" Causes of Appeal from a Sentence." In p. 400, " Discourse, showing 
" Hie order and structure of a Libel." 

The authorities I have mentioned are decisive to show that the order 
admitting the libel is no decision or definitive sentence of any matter in 
dispute, as every point in contest is open to litigation at the hearing. 

The effect of showing that no sentence has been pronounced restrictive 
of the Plaintiffs right to prohibition therefore is to raise the question, 
whether the jurisdiction of the Court to enforce the payment of the rate is 
shown affirmatively upon the libel ; that is. Does the libel show a rate 
made by a majority, in any legal sense, of the vestry ? 

In reference to this question it appears from the opinions '^hich have 
been delivered by the learned Judges, that considerable diffisrences have 
prevailed among them as to the effect of the amendment voted by the 
majority of the vestry. 

The statement upon that subject is, that after the churchwarden pro- 
posed that a rate of 2s. in the pound should be made an amendment was 
moved, stating certain reasons why a church-rate should not be made, 
and concluded with these words : " This vestry feels bound by the highest 
'^ obligations of social justice and of religious principle to refuse to make 
'^ a rate, and does refuse accordingly." 

Those who deny the validity of the rate insist that the amendment 
was in effect a direct negative of the proposal to make the rate, although 
the terms of it also negatived any rate whatever. Those who argue in 
frtvour of the validity of the rate contend that the amendment was merely 
an idle declaration against church-rates generally, but did not import a 
negative of the 28. rate proposed; and therefore, they say that the 
original proposition never having been negatived by the majority it 
became competent to the minority to adopt it in the manner stated in the 
libel, without the question of its adoption being put to the vote. 

The effect of the amendment has thus been considered material and 
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open to doubt. Bot it does not appear to me to be either doabtfbl or 
material, as I oonceiye the question to bey whether the rate is to be con- 
sidered in kw as having been made by the majority of the actnal or 
oonstructiTe vestry. Bnt if the question be material I think that the 
amendment was intended to express that those who voted for it refused 
to make the proposed rate of 2«. in the pound, or any other rate ; and I 
also think it is clear from the statement in the libel that it was under- 
stood in that sense by the vestry generally. 

In rdation to many collateral objections which have been urged 
against the rate^ several of the Judges who held the rate to be valid have 
observed that the proceedings of a vestry cannot be invalidated by the 
non-observance of any of those forms which regulate the proceedings of 
other assemblies, and that it is sufficient to render the vestry proceedings 
legal and binding, if the parties assembled understand what is intended 
to be done, and assent to it. 

Adopting and implying these remarks to the terms of the original pro- 
position, and of the amendment, and to a detail of the manner in which 
the rate was made, I think no doubt can remain that the amendment 
was understood by the vestry to have been as well a refusal to make the 
Qs. rate as a refusal of any other rate. The original proposal was that a 
2s. rate be made-— the amendment was that> for the reasons stated, 
'^ The yestry feds bound to refuse to make d rate, and does refuse 
" accordingly.'^ 

The subsequent course of jHroceedings seems to me to manifest that 
this understanding of the vestry was that the majority had by the 
amendment negatived the 28. rate proposed. The resolution refusing a 
rate, although denominated an amendment, was in effect a direct negative 
pf the original proposition preceded by irrelevant reasoning. Supposing 
the original proposition had been put by the chairman, and the majority 
had voted a simple negative^ no doubt could have been entertained of the 
effect; and after a proposal to make a 29. rate an amendment concluding 
with a vote that the vestry ** do refuse to make a rate " seems to me to 
be open to no ambiguity as to its effect. 

It appears that the churchwardens and some other of the parishioners 
had determined that the majority who had voted for the amendment 
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should be treated as haying withdrawn from all farther interference in 
making a rate^ becanse if it had not been nnderstood that the 2s* rati 
had been negatived^ I think the proposal thiat sacli a rate should be made 
would have been put by the chairman to the minority. But instead of 
that course being taken, the churchwarden addressed his proposal 
to those only who were willing to concur, not in a rate generallj, 
but in a 25. rate; and his invitation resulted in ^hteen parishioners 
signing the Qs. rate, it being, for anything that appears, quite uncertain 
whether the minority was unanimous in &vour of a 2s* rate, and no 
opportunity was ofEered to any one to vote against it. It seems to me, 
therefore, that the 2s. rate was adopted upon the understanding that 
such rate had been refused by the majority of the vestry. 

In proceeding to consider the main question whether the refusal of 
the majority of the vestry to make a church-rate, when legally bound 
to do so, gave authority to the minority to make a rate to the exclusion 
of the majority from interfering in the matter, I cannot but observe 
that, notwithstanding the parties have expressed their desire that such 
question should be decided, yet numerous points have been raised by 
hoth sides, many of which if valid would preclude the necessity of any 
such decision. 

In regard to that question, however, there is no ambiguity as. to the 
hct that the rate was not made by an actual majorily of the vestry; 
but it was made in direct opposition to the vote of the majority, and 
adopting, in support of the rate, the most favourable construction of 
which the libel will admit, the facts may be stated to be that a churofa- 
rate was required to put the church in a necessary state of repair, and 
to pay the expenses incidental to public worship; that at a vestry, duly 
assembled, upon illegal and unfounded grounds, the majority of attend- 
ing parishioners refused to make a rate, that the rate in question was 
made by some of the inhabitants assembled in opposition to such refusal 
by the majority. 

It is satisfactory that some of the points most material to the decision 
are not in controversy. It is admitted that the parishioners of every 
parish are under an imperative legal obligation to provide for the 
necessary repair of the church, and to the expenses incidental to public 
worship. It is admitted that the only authority by which a valid 
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chaich-rate can be made, la the legal majority of the pariahumen datj 
aaaembled in Teatry. And it ia admitted that the rate in qneation waa 
not made with the consent of the actual majority of the veatry. 

Bnt in support of the rate it is said that although it was not made 
by an actual majority of such a ireetrj, it is nevertheless valid as having 
been made by a constructive legal majority of such a vestry. The 
course of reasoning by which the minority is said to have become a 
constructive legal majority of the vestry, is by insisting that the vestry 
being assembled under a legal obligation to make a church-rate, when 
the majority refused to make a rate, they virtually disclaimed and with- 
drew from interference in the only duty and buamess of the vestry, 
whereby the vestry became constituted of the minority only, who were 
willing to make a rate, and that the subsequent interference of the 
majority by protesting against a rate being made, waa aquaDy 3IegaI 
and unavailing. 

The general proposition that no pecuniary charge or burden can be 
imposed, but upon dear and distinct authority is not controverted. 
But the present rate is said to be sustainable upon a principal analogous 
to that upon which votes given at elections to disqualified candidates 
are held to be imavailing, or as it is called thrown away, and which 
principle it is said requires that the votes of the majority refusing to 
make a rate should be held to be altogether nugatory. 

There is no doubt that the rule or principle referred to has been acted 
upon in elections, but no text book or authority has been mentioned 
in which it has been recognized as a general principle, or has been 
adopted in other than in election cases, still less in cases connected with 
the imposition of pecuniary burdens, or as creating an exception to the 
admitted rule of law that a valid church-rate can alone be made by a 
majority of the vestry. 

The history of church-rates and the law which has hitherto been 
recc^ized as applying to them may require a remark. Thei*efore nume- 
rous instances have occurred of vestries refusing to do their duty by 
making a requisite church-rate, and during that time many learned 
Judges have filled the Courts of Law and the Ecclesiastical Courts. 
And the. study of the Ecclesiastical Law was formerly more generally 
pursued than in modem times, and many of the higher clergy were 
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fiuniliar in it, but no exception to the general proposition of tbe pGW&t 
to make a church-rate being in the majority of the vestry has ever 
been suggested^ nor any mode by which the illegal refusal of a vestry 
to do its duty could be countervailed. The evil was considered irre- 
mediable except by coercion of the contumacious parishioners^ and the 
means of coercion which were resorted to was excommunication or in- 
terdict; a proceeding which involved those willing to make a rate^ alike 
with the unwilling; in the common punishment But; although no 
rate might be made, the injustice was alleviated by those who professed 
their willingness to concur in making a rate being absolved; which it 
is not probable would have been dono; but upon the assumption of the 
inability of the absolved; of their own power in vestry; to make the 
required rate. 

When the lengthened period during which this state of things con- 
tinued is considered; while the absence of any power to make a valid 
church-rate in opposition to a contumacious majority was deeply la- 
m^ted; a strong presumption arises against the validity of the remedy 
supposed to be recently discovered; but which discovery or invention is 
not recommended by the artificial presumption contrary to truth and 
£Etct upon which it rests. 

The application of the principle seems to require that while the law 
is admitted to bO; that a rate can only be made by a vote of the ma- 
jority of the vestry; yet if such majority shall contrary to their duty 
vote against making a ratC; the law presumes from such votO; that the 
majority withdrew from all interference in the matter of making a 
church-rate; and became virtually absent from the vestry; and disen- 
titles them to any opportunity of voting upon any rate of whatever 
amount the minority may propose to adopt; the simple efiect being 
to transfer a power of taxation hitherto held to be by law given only 
to a majority; to the minority : and this effect is said to be warranted 
and supported by analogy. 

The distinction must never be overlooked between persons upon whom 
the law has bestowed power and authority dedining to interfere in rela- 
tion to the subject matter to which the power and authority applies, and 
those who insist upon acting in relation to it; and who object to the 
power and authority exercised adversely to or without them; if the 
majority of the parishioners in vestry refuse to vote or interfere upon the 
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^vmtioa whether a chnich-nle ahall he made^ and qaiesoently leare the 
whole matter to he managed by the other aaaemMed pariahionen^ ihere 
can be no doubt that the qoieaoent majority would be bonnd by a rate 
made by the minority. But in this case the actual interference of the 
majority throughont was reoogniased by the Testry, as well by the amend*- 
ment being put to the yote, as also by the protest against the attempt to 
make a rate against their dissent being entered as part of the proceedings 
of the yestry. And to presume absence and non-interfiavence is to pre- 
eume against the rec(«ded fetcts. 

It is not unimportant that the argument in &Tonr of die rate not only 
bestows the power of making a rate, but also the power of reg^dating 
and deciding upon the amount of it, which involves many points of di»- 
cretion, in which absent persons were interested. 

If the law which has hitherto prevailed is disoovered to be founded in 
error, and the correct rule of law is that if the majority of the vestiy 
refuse to make a required rate^ the power to make such rate devolves 
upon tiae minority, it seems to me that the law ought to be so declared 
in plain terms. But I think the law ought not to be altered upon the 
authority of remote and analogous circuitous reasoning, and tortoous 
presumptions and constructions, regarding the acts and intentions of 
men, oontraiy to palpable fact «nd truth. 

While it is said tliat the rate is valid upon a principle analogous to 
that adopted in election cases, the principle relied upon has nevior been 
distinctly enunciated, and I have not been able to discern any prin- 
ciple in these cases which seems to me to be applicable either directly or 
by analogy to the present case. 

It is admitted that it is essential to the validity of a church-rate, that 
It should be valid by a majority of the vestry; and it cannot be contended 
that the rate in question had the sanction of the majority, or was ever 
put to the vote. The most that is said is that the amendment was not a 
negative of the rate, and the justification of the omission to put the rate 
to the vote is, that it is said it would have been an idle and useless cere- 
mony to have done so, as the vote for the amendm^it, although not in 
itself involving a negative of the proposed rate, yet demonstrated that 
the in^ority who voted for the amendment would also vote against the 
proposed rate. But I cannot admit that the rate can have ^oiy greater 
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degree of validity than would have attached to it if it bad been pat to the 
Yote and been negatived by the majoritj, as it is assumed would have 
been the event. And there seems to be still greater difficulty in main- 
taining the validity of a rate which was shown to be distinctly negatived 
by a majority of the vestry. I doubt if the effect of an anticipated nega- 
tive can be evaded by omitting altogether to put a rate to the vote. 
Suppose after the amendment had been carried the vestry had adjourned 
for half an hour^ more or less, the parishioners all remaining in the 
vestryi could the minority at an adjourned vestry have adopted a rate in 
a manner to preclude any voting upon it ? 

Considering that by law an affirmative vote of the majority of the 
vestry is essential to the validity of a church-rate^ it seems to be an 
extraordinary position that a negative vote given by the majority, con- 
trary to the legal duty of the voters, is not only unavailing, but that it 
ako destroys the voting capacity of the majority upon any other question. 
The question upon the amendment was whether the vestry should refuse 
to make any rate, which was carried in the affirmative. Those who 
supported the rate say that the question remained unafEected by such 
vote, whether a 2^. rate should be made, and yet it is contended that by 
voting for the amendment the majority, and with them the absent 
parishioners, lost altogether the right of having the 29. rate put to the 
vote. 

The entry of the proceedings prove that the vestry acted at the outset 
according to the usual form,»under a chairman, and deciding propositions 
by vote ; but without any question being put in regard to the departing 
from that course, authority was assumed to make the rate in a different 
manner, that is, not through the agency of the chairman, nor by putting 
it to the vote. The object intended to be gained by not putting the 28. 
rate to the vote, was obviously that the majority might not have an 
opportunity to vote dgi4^t it, which I think could not lawfully be done, 
and that the validity of the rate ought to be determined either as having 
been negatived by the amendment (which I think it was), or as not 
having been put to the vote, and invalid for that reason. 

Many cases may be imagined by which the soundness of the principle 
contended for may be tested. Suppose a commission of Oyer and 
Terminer, with a power of executing it, given to a majority of the com- 
missioners duly assembled, and that the commissioners being assembled, 

I 
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the m$pntj of those proient dioiikl aamune ttnllioritj to coBtnl Ae 
jmceedingBy bst fisr lad leMon, or no roiaon, and oootNffy to thair legal 
daty) shoold proteat againat the ooouniaiioii beiiig azecnted. la snob a 
caae Tery few lawyersi who migbt eog^poae the imaoritj, would, in 
defiance of a protest bj the majority, proceed to trial, jod^pnaiit, and 
execution under it And it woald not be an eaaj taak to maintain tJie 
Taliditj of a judgment pronooneed by the minority under soeh cnovm- 
atanoee^ the record dieeloeing the ftcte. 

The case supposed arrests the attention firom its importance, but the 
argument is the same whether applied to important trials or trifling 
trials, whether for capital offences or for trifling misdemeaaor, or, as it 
seems to me, to the making of a church-rate. 

If the principle contended for be general and sound, c(msidering 
the great importance and eztensiye ^vplieation, it is extraordinary Aat 
it should nowhere be recognised, except as it is said m election cases. 
I cannot think that its recognition, as a general principle, should be first 
found in a case relating to the imposition of a pecuniary burden. The 
so-called ^ principle'^ seems to me not more sound yet more dangerous 
than some of those which ha^e heretofore been adopted to warrant the 
impositiAm of pecuniary burdens, and which in their consequences kare 
not left a reasonable motive for imitation; but have on the contrary led 
to most distinct declarations of the law to the effect that such burdens 
cannot be supported but upon the dearest authority. The apfdieation 
of this novel doctrine to a case like the present, is only calculated to 
produce perpetual conflict and litigation, as, if the majority of a iwstry 
were determined to defy the law or to evade it, means wiU be found to 
accomplish the purpose by votmg illusoiy ratea^ or by confining ibeir 
tpte to a simple negative of every rate proposed, or by other means. 

In large bodies, whether acting politically or judicially, the reasons 
of a nuyority for voting againat the adoption of prQ|K)sed meaaunssiiuay 
oftei^ be impugned and held by the minority to be nroleirant or otherwise 
invalid, and made the pretence on theif part for assuming the character 
and power of a majority. 

It has be^n properly asked, May a mioority of the House of Commons 
elect a speajiier in opi^osition to tiie mi|jerity t .May the minority' «£ the 
Hk^d^of Commflps^me^t and gtant f^pplies agaiset the dissent eiC the 
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majority ? May tbe minority of the House of Lords proceed to jadgment 
npon an impeachment or any other judicial proceeding against the 
dissent of the majority, upon the alleged ground that the dissent of the 
majority to pronounce judgment is founded upon insufficient or illegal 
grounds. In like manner and circumstances may the minority of justices 
in session act in oppositkm to the dissent of the majority. 

I am not aware of any authority f(Mr the position that where the law 
gives a power to a definite number or a definite proportion of an 
indie£nite number, the refusal of the majority to concur in the proposed 
exercise of the power is of the less legal effect as a negatiYey because such 
refusal may be illegal and may even subject the party to punishment. 

• 

The principle contended for is so novel, so extremely important, and 
may be of such extensive application, that the authorities which are 
supposed to establish or recognize it require to be carefully examined. 
These authorities are limited to certain election cases; I cannot discover 
the connection or analogy between the rules which govern corporate 
electijims and the law which gives the power to impose pecuniary burdens. 
To support the imposition of a pecuniary burden by the application, by 
analogy, of such rules to matters of taxation, does not seem to be con- 
sistent with the admitted law, that taxation can only be enforced upon 
dear and undoubted authority. It may be observed also, that the law 
regarding Sections stands much less upon principle and more upon 
absolute rules, originating in that peculiar branch, and for the most part 
never yet applied to any other branch of the law, than is the case in 
most other departments of it 

Four cases have been cited and relied upon, as establishing or ra- 
cognizing.the pri|ioipli9, which it is.said supports the validity of the rate* 
TwQ of the cases cited were decided during the time when Lord Mam- 
jfield presided in the Court of King's Bench, one during the time whei^. 
Lord Chief Jus^ce Jje$ presided ; and the fourth case, during the tijqa^ 
when Lord UUenbonrngh presided, in which; last case the judgmei^ 
was affirmed in the House of Lords. The cases referred to are Tayhr v. 
Maa^iyr ofJBath, reported in 3 Luders' flection Cases, 824^ and cited 
in The King v. Harvkins. The two cases decided in the tune of Lord 
Mansfield are Oldknow v. Wainwright (a), and The Zing v. Monday ; 
and the case in Lord ElienborougKs time was The Kingy. Hawhine, 

[a) 2 Burr. 1017. 
I 2 



116 

I will stale first the simple fiiets of the eases relied upon, and thea 
<x>nsider their authority and application to this case. 

The case of linflar ▼. The Mayer qfBath(b\ and correctly stated in 
the King v. Parry {e\ related to the election of Common Coundlmen 
for the Corporation of Bath. The elective body was the major part of 
the mayor, the recorder, the aldermen, and common conncilmen. A 
meeting of twenty-seven electors was held ; three candidates were pro- 
posed, Taylor J Bigg, and Kingston. Bigg was not qualified, and notice 
was given of his disqualification before the election ; Bigg polled fourteen 
votes; ^y2or thirteen, and Kingston one. The question turned upon 
Tayhf^s election ; upon a motion by Taylor for a mandamus^ the Court 
held Taylor duly elected, on the ground that the votes for Bigg after 
notice of his disqualification were thrown away, and did not operate as a 
n^^tive against Taylor, 

. The case of The King v. Hawkins (d) was decided upon the same 
point precisely, so far as it has any relation to this case, and upon the 
.authority of Taylor v. Mayor of Bath. These two cases are cited as 
^decisive authorities, to the effect that where votes are g^ven after notice 
-to a disqualified candidate, the election must be decided as if no such 
4rote8 had been g^ven. 

The case of Oldknow v. Wainwright(e) is reported in association with 
The King v. Foxcroft. The case came before the Court upon a special 
verdict in a feigned issue, which had been directed to try the validity of 
the election of one Seagrave to the office of Town Clerk of Nottinghamj 
and the special verdict found among other facts hot relevant to this case, 
that at a meeting of twenty-one corporators, Seagrave was the only 
-candidate put in nomination for the office ; that nine of the corporators 
only voted, and they all voted for Seagrave; that after the election had 
b^un and after votes had been polled for Seagrave^ eleven of the 
corporators protested against the election, proceeding upon the ground 
that the office was full by Foxcroft y that the protest was disregarded, 
and the Mayor declared Seagrave duly elected, and he was sworn in and 
was held to be well elected, it having appeared that Foxcroft was not 
well elected. 

Lord Mansfield in giving judgment said, ^' That the electors who pro- 

(») 3 Zuders, 324. (d) 10 East, 211, and 2 Dow, 124. 

(e) 14 East, 659, note. {e) 2 Burrtrnghs, 1017. 
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'' tested had no right to stop in the middle of an election ; that there was 
'^ no question of adjournment; that the protesting electors had no way to 
'^ stop the election^ when once entered upon^ hut by voting for some other 
'^ person than Seagrave, or at least, against him ; whereas they had only 
'^ protested against an election." And Lord Mansfield also said, 
'^ Whenever electors are present and do not vote at all as they had done 
^' there, they virtually acquiesced in the election made Ky those who 
'' did vote." 

The case of the King v. Monday (J^) was also decided by^ Lord Mans- 
Jidd. That related to the election of seven aldermen for the borough of 
Portsmouth. The electors were the majority of the mayor, aldermen, 
and burgesses. The mayor and four aldermen assembled. Three alder- 
men protested against the meeting, but the mayor and one alderman 
persisted in going to the election, and proposed seven candidates and 
voted for them ; notwithstanding the protest, the three aldermen voted 
against them, and then proposed seven other candidates, six of whom 
were objected to as disqualified. The Defendant was one of the seven 
proposed by the mayor and one alderman, and the question was as to the 
validity of his election. 

Lord Mansfield said that the difEerence between parliamentary elections 
and corporate elections must not be confounded ; that in parliamentary 
elections there was no mode of defeating one candidate but by voting for 
another, but that in corporations it was a different thing; and that,'«s the 
seven candidates had been proposed in one list, the question was whether 
the seven should be elected, and the only answer to be given was '^ Yes," 
or ^' No." And upon that question there had been a majority against 
the seven in form and substance, which made an end of the whole 
matter. The judgment was against the validity of Monday's election, 
not only upon the ground of a negative majority against, but also, that 
four of the candidates for whom the three aldermen voted were eligible. 

It may be proper to remark that, in T/ie King v. Monday, and in 
OMknow V. Wainwright, Lord Mansfield seems to have repudiated 
the dictum of some of the Judges in the case of Taylor v. The Mayor of 
Bathy that a negative vote could not be given in corporate elections. 

(/) Cawper,590. 
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Mr. Juatioe Wilmot dted, very shortly, the case of Hu King y. 
Withers, a case where five electors had voted and six refiued to vote, 
and the Court had held that the six had virtoall j consented. What the 
objection to the election was^ only appears by inference^ and it would 
seem to have been that the candidate had not receiYed the affirmatiFe 
Yotes of the majority of the elective body* It does not appear that any 
elector voted bgainst him, or for any other candidate ; and it hemg cited 
as an authority for the decision then about to be given in Oldknom ▼• 
Wainwright, the inference is, that it was considered to show that the 
majority of the corporators actually voting is the elective body of the 
electors^ whatever number of electors may be required to be present to 
constitute a good meeting. 

In the cases cited the elections took place by virtue of the charters, no 
vote of any kind being necessary to sanction them, and it was no coa- 
dition in the election of the candidates that they should obtain a majority 
of the corporators assembled, but only a greater number of votes than 
any rival candidates; except that in Oldhnaw v. Waiwwrightf Lord 
Mansfield stated that in corporate elections negative votes migbt be 
given against a candidate, and he observed that those who objected to 
an election taking place had not voted against Seagra/ve. Whereas in 
parliamentary elections there was no mode of (^posing the election of 
one candidate other than by voting for a rival candidate. And in The 
King v. Monday y the doctrine was acted upon. The aldermen who finst 
protested against any election taking place voted against the candidates 
proposed by the mayor, and also for seven candidates of their own nomL^ 
nation, and such of those candidates as were qualified were held to be 
duly elected, to the exclusion of those nominated by the mayor and the 
one alderman. 

The distinction,. I repeat, between those cases and the present is, that 
the law did not require any vote of the corporation assembled to antiborise 
the making of a valid church-rate, the law did require the vote of a 
majority of the assembled pariskionerSk Further, in the election cases, 
the candidate required only a majority of those who should vote eiAer 
£)r or against him, or a majority over any rival qualified candidate, and 
not a majority of the corporate assembly. Again, a majority of the 
assembled corporators voting that an election should not take place might 
be nugatory to stop an election prescribed by the charter; but an affirma- 
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tivQ vote was mt veqnmd to saiiotion A« eleetioD^ vMIb miDh a voti is 
xeqnired to ^nnctian a Ghofeh*^rato« 'Rm analogy thetafoM &ila in the 
imnfiiitlBl point, that is, that to make an electiim a lawfiil aleetian^iio^^oto 
was laqoiMdi and for tbe alectum of the candidates only a wbtiHn 
majoritj was required, that i% a^ majoritj of the votes^ polkd ior or 
sgitinat the individiud leaitdidate/or a majority of Vdtes cfnat a ^naUfieA 
rival candidate^ Whereas, in this case, ta make a Tshd tale, the TOteof 
a majority of the assembled parishionen was absobrtely foqnired) which 
the rate in qnestion never had; and foitiier/in I%0 JSSng w JHiMMfay, 
the protest of the majority of the electors against any election tskmg 
phice, which was an idle and irrelevant vote, was not pretended to have 
the eflfoot of disqnalifying them from voting against the two osudidates 
tbey opposed, or to aothorize the mayor to reject their votds, and to treat 
them as having virttially withdrawn fh>m die hnsiness of die eleotlett> 
and to declare the two candidates the mayor voted for to be duly diected* 

I cannot perceive any view of the case mMeb. renders It an aathorifjr 
for the position, that, because the majority had voted against any rate 
being made for irrelevant reasons^ the mhiority acquired tiie power to 
make the 2s. rate without putting the question or allowing the majoriljr 
an opportunity of voting upon the question. To make the cases 
analogous, the mayor and one alderman should have declared the candi- 
dates £EiVoured by them to be duly elected notwithstanding the votes or 
protest of the majority against them. 

, Again in Oldknew v. Wammight it will be observed, that although 
the majority had protested against any election taking place, so far &om 
th# Court deeming tiia* proteet.to have disentitled and precluded ^ 
protestants from all right of further interference, Lord Manffield states, 
among the grounds for his opinion, that the protestants had not moved 
an adjournment before the election began, importing that a motion of 
adjooznment made in due time, that is before the election- began, would 
have been avaUabley notwithstanding their previous protest. And he 
also tsbsAea among those grounds, that the jnrotestants had not voted 
against SeagnPfe, importing also^ that they might have done so effectually* 
Seagravifs electi^Mi, therefore, was sustained, not because by the protest 
those who made it virtually withdrew from the business of A» election, 
but becante they forebcM (not iha4 they were exclfaded) furth^ to act, 
by inoving an adjournment or voting against Seagram. 
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nrom the dieimistanoe in Oldkium r. WwrnwrigJu it q>pean that 
a protest that no election shoold take phM»^ though irrelevant^ idle, 
and unlawfhly did not disentitle those who made it from voting upon the 
relevant question of iSSM^ni«/# election ; and it is to be inferred from the 
cases of Taylor v. The Mayor of Batk, and the JRng v. SdfvkinSj and 
the cases cited in Oldknow v. Waimmght, that notwithstanding the 
irrelevant and thrown away votes for the disqualified candidates the 
voters who gave them were entitled to give, and might have given, if 
they had thought fit, legal, and e£footive votes against the qualified can- 
didates, but which they did not do. 

The cases are cited as authorities for the point, that votes given for 
disqualified candidates are not only nugatory and thrown away, but that 
thereby the voters are excluded from interfering further in the election, 
and that the election may proceed upon the footing of their exclusion. 
But the cases of Oldknow v. Wainnnight and The King v. Monday are 
authorities to the direct contrary; and in Taylor v. The Mayor q/Bath, 
and in The King v. Sdwkine, and the other cases cited, no attempt was 
made by the voters for the disqualified candidates to vote for the 
qualified candidates ; and, therefore, no question arose in regard to their 
right to do so if they had thought fit. 

It is true that in Taylor v. The Mayor of Bath, Justices Page, 
Chappdly and Wright, are reported to have said that negative votes 
could not be given in corporate or parliamentary elections, which opinion, 
however, seems to have been overruled, if not in Oldknow v. Wainwright, 
certainly in ITis King v. Monday, But the dictum of Justices Page, 
ChappeU, and Wright, did not refer to the fact of votes having been 
given for the disqualified candidates, but was laid down as a general rule 
in election law. 

I am utterly unable to discover how any of these cases show that what 
is called an irrelevant vote, whether given contrary to the legal duty of 
the party or not, disqualifies him from voting upon a distinct proposition 
to be afterwards determined ; that is to say, I do not perceive any 
proper ground for holding that because the majority refuse to make any 
rate, the minority may make a rate of any given amount, and exclude 
the majority from voting upon it ; and that such rate should be deemed 
to be a rate made by a constructive majority of the vestry. If such is 
the law itis certainly not to be found in the cases cited. • 
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The analogy between tbe law upon which the rate is said to be valid, 
and that which preyails in parliamentary elections, has been said to be 
complete, because no vote of the electors can prevent the election taking 
place pursuant to the writ; and because votes for a disqualified candidate 
after notice are nugatory. I cannot admit the analogy. The electors have 
no control over parliamentary elections. Their votes, if there was any 
authority to take them, can neither authorize nor prevent an election. 
But to make a church-rate, a vote of the electors, that is the parishioners, 
is indispensable. Nor can I see how the fact that no vote by electors 
can prevent a parliamentary election taking place is any authority for the 
position that no vote by the parishioners can prevent a church-rate being 
made. In the absence of an affirmative vote of the vestry there is no 
authority to make a church-rate, but absence of a vote of the electors 
does not prevent a parliamentary election taking place. In parliamentary 
elections the question is not. Do you approve of a particular candidate, 
aye or no ; but. Do you prefer any other qualified candidate? If there 
is no other qualified candidate, there is no mode of opposing the qualified 
candidate put in nomination ; and by your voting for a disqualified can- 
didate after notice. Lord Mansfield says, in Oldknow v. Wainwrighty it 
is the same as if you did not vote at aU. 

But suppose there be three candidates for a borough returning one 
member, and one of the candidates is disqualified, and certain electors 
after notice vote for him ; if by so doing they have thrown their votes 
away and are to be deemed as not having voted at all, what is there to 
preclude them from voting for one of the qualified candidates? The 
authorities cited import that they maybe so, which favours anything 
rather than that by the irrelevant vote for the disqualified candidate they 
excluded themselves from any further interference in the election. 

But I ask upon what general principles of law are these rules relating 
to elections founded. I wish to know wh^e they are to be found. If 
these cases are supposed to be governed not upon rules peculiarly and 
only applicable to them, but are only instances of the application of 
some*e8tablished general principles of law, reference ought to be made to 
the depository whence these principles are to be found, or other instances 
in which they have been applied ought to be shown. But notwithstand- 
ing that ingenuity, much beyond what is ordinarily extended in the 
maintenance of a particular case, has been manifested in support of the 
present rate, yet these election cases are alone relied upon. 



122 

I otuot bdp thinting, that tke droamitttMe of a ninnber of perwHis, 
no doolit feapeotable^m iheif geaaral charactar and poaitioii^ haTing bean 
ae misled aa to aiow tbair dalennination to diaohaj the law, and to refiiae 
to parfnrm aa obligation unqueatioaaUy resting npon ihenii is so extra- 
ordinary, tiiat it has called forth mneh energy to oiFerocnne soeh iUegnl 
lesistanoe to the law and duty. 

But I think the means by whioh that attempt is made, if soooesafiil, 
would prodaoe poblie atischief mncb beyond that which is aoog^t 
to be redressed. The sabjeots of this ooontry are much too rigl^ 
minded, and estimate tooeorrecdy the benefits that result ftom a general 
obedience to a law while it exists, and the enormous evil which may 
result from persona of the dass of the ratepayers of this parish entering 
into an open and avowed comlwnati<« to evade or defy the kw, to render 
it probable that the evil example which has bom set wiU be foUowed-to 
much extent. But the perversion of ihe law by which alone I think 
this rate can be supported, and the adoption \xj the Courts of law of 
strained analogies and presumptions in support of an attempt to impoee 
pecuniary burdens under any denomination, is catculated not only to 
bring discredit upon, and to destroy confidence in the law, but also to 
produce greater and more permanent evils than that which it is the object 
of such a course to prevent. 

It has been argued in support of the rate, that it was the duty of the 
vestry to make a qhurch^rate, and a refusal to make it was unlawAd. 
The majority c^ould. not compel the minority to do or join in an unlawful 
act, or to omjii to perform their l^al duty, which, it is said, would be tli0 
e&ct of thq vote of the majority, unless the right wi pQwer of making 
a rate devolved upon the minority, But, suidy, the fiiUacy of sucii 
reasoning is very obvious. It is only the duty of the minority to use all 
lawfal means in their power to make a church-rate, which they will have 
done when tH^ej shall have voted for a rate^ But if the law requues a 
vote of the m^ority of the ve^ary to make a valid rate, the minority are 
neither guUty of an illegal act, nor are guilty of any unlawful omission, 
becaMse they are coerced and counteracted by the majority to whcvn the 
law has confided the power of making the rate. The unlawful act is 
raiher iz^ ihe aUempt to assume a power which the law has not given to 
ti^m to make a rate binding others, over whom the law has given them 
no authority. 
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The general principle of laW being admitted, tliat the power of maJdng 
the rate » gyf^ to tbe vuyOitff of tke Testry, tiie mnu of preniiig Ibe 
powe^ of the minority, under the circumataaces, to make the rate now 
aaserted-for the first tiflM^ is upon those who make the assertion ; and I 
think no sacfa power has been proved to exist by law* I have thns 
examined the deetion cases at length, because they are the only mttho- 
litiea vdied upon in support of the rate, and I have anzionsfy endeavoured 
to estimate tlie weight <tf them, and Aeir application to this case; and 
baring done so, I do not think they onght to be deemed to be anthorities 
for the purpose for which they haye been cited. I do notihink those 
oases establiffc or reeognixe any prindple whiok can be applied to this 
#lise> or made tiici foundation of a deciau>n in support of the rate in qoes- 
^01^ And further, I am of opinion, that neither principle nor authority 
hiis'been produoe4 for t^ doctrino ihaiby the refusal by the mftjority of 
tb^ vestry to make a cb^ich-rate when it is their duly, and they toe 
lawfully requirod to do sOy; the poiwer of making the rats devolyes upon 
the minority of the y^stiy. And I am of opinion, diat the libel exhibited 
in the Consistory Court shows affirmatiyely that the rate of which it is 
the object of the suit instituted in that Court to enforce the payment, is 
an invalid rate. 

The opinion which I have expressed is founded upon the assumption, 
that the libel is to be construed as importing that the rate was made by 
the minority of the parishioners in vestry who voted against the amend- 
ment, which is a construction more favourable in support of the rate than 
I think the records warrant. In my opinion, the true construction of the 
libel imports that the rate was made by the churchwardens, and the 
eighteen parishioners who signed it; and I am satisfied that all oppor- 
tunity for any one to vote against the rate was studiously excluded. • 
And upon this view of the case, I am prepared, respectfully, to recom- 
mend to your Lordships to reverse the judgment of the Exchequer 
Chamber and the judgment of the Court of Queen's Bench. 

The Lord Chancellor : — 
My Lords, not having had the advantage of hearing the arguments 
in this case, I do not propose to take any part in the discussion. 
I rise simply for the purpose of saying, thai having followed my noble 
and learned friend in the very able address which he has made 
to the House, so far as I can form any opinion, not having heard 
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the aigamentii I most entirdy codcot ia what has fidlen firom him, with^ 
perhi^ one exception. I conieesymy impreenon was, when I was a 
memher of the Coort of Exchequer Chamheri and the matter was before 
me then with the other Jadgeay that there was sufficient on the record 
to show that the rate had been made by the minority. Of coarse, I gire 
no opinion at aU, and should have taken no part, had it not been that mj 
noble and learned friend, Lord Brauffhamy who did hear this case, but 
was compelled by ill health to quit London^ before the matter came under 
final decision in your Lordships' House, requested me to say that having 
by the courtesy of my noUe and learned friend, seen the opinion that he 
was about to give in moving the judgment of your Lordships' House, he 
entirely concurs in the whole judgment, with, perhaps, that same quali- 
fication which I have stated. He added, that the doubt he expressed as 
to that point rather adds to the force of this judgment, in respect of the 
main result, because it excludes the notion of coming to this conclusion 
upon any other grounds than the general grounds that the rate must be 
made by a majori^, and that no other rate is valid. 



Judgment of the Court of Exchequer Chamber , 

and 
Judgment of the Court of Queen*s Bench, 

Reversed. 
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tant Secretaries of the Poor Law Board; together with the 
GENERAL CONSOLIDATED ORDER issued by the TOOR 
LAW COMMISSIONERS on the 24th July, 1847, and the other 
General Orders applicable to the Unions to which that Order is 
addressed, ; with a Commentary and Notes cm the several articles. 
By Williaic Cun ningham Olbn, Esq. of the Poor Law Board, 
Barrister-at-Law. 12mo. Is. hoards. 



THE CONSOLIDATED GENERAL ORDER 

of the POOR LAW COMMISSIONERS, dated 24th July, 1847, 
and the other General Orders applicable to the Unions to which 
that Order is addressed ; with a Commentary and Notes on the 
several Articles, and an elaborate Index. Dedicated, by per- 
mission, to O. CoRNBWALL Lbwis, Esq. M.P. late Poor Law 
Commissioner. By William Cunninohaic Glen, Esq.. of 
the Poor Law Board, Bannster-at-Law. 12mo. bs. boards. 



EAGLE'S PRACTICAL INSTRUCTIONS for 

the making of WILLS, agreeably to the Acts 1 Vict. c. 26, and 
15 Yict. c. 24. By WiUJAM Eaole, of the Middle Temple, 
Esq. Barrister-at-Law. Revised and Corrected by William 
CnirNiNGHAic Glen, Esq. of the Middle Temple, Barrister-at* 
Law. Second Edition^ 2s. 6d, 



THE POOR LAW BOARD ACT, 12 & 18 Vict. 

c. 103, for charging the Costs of Certain Relief upon the Common 
Fund ; and for Amending the Laws for the Relief of the Poor ; 
with Notes. By Williaic Cunningham Olbn, Esq. Barrister- 
at-Law. Is. 



8kam ^ San$y Fetter Lane, 



THE COUNTY VOTERS' MANUAL ; op, GUIDE 

to the REGISTRATION COURTS and ELECTIONS, givii^ 
Practical Inatructioiu on the County Qnallflcatiooa for becoming 
a Registered Elector, and ezercidng the Ri|^ relating theroto ; 
and Biao Practical Instructiona to Oveneera in the Execution 
of their Dutiea, in making Ol|jectiont and poUishing the Liats. 
By W. A. Jambs. 2s, 6d. 



THE HISTORY of SAVINGS BANKS in ENG- 

LAND, WALES, IRELAND, and SCOTLAND, with the period 
of establishment of each Institation ; the place where it is held, 
and the Number of Deiiositom ; classed according to the latest 
Official Returns. With an Appendix, containing all the Parlia- 
mentary Returns that have been printed relatiDg to these Institur 
tions, and an Account of the several Savings Banks in Firance, and 
the Amount of DepoaitB. By John Tido Pratt, Esq. of the 
Inner Temple, Barrister-at-Law. 16f . 



TIDD PRATT'S COLLECTION of ALL THE 

STATUTES in FORCE req>ecting the Relief and Regulation of 
the Poor, with Notes and References, brought down to the end of 
the Session of Parliament, 1852. By John Tidd PjitATT, Esq. 
of the Inner Temple, Barrister-at-Law, who assisted in pre* 
paring '*The Act for the Amendment and better Administration of 
the LawB relating to the Poor." 2S«. 



TIDD PRATTS LAW relating to FRIENDLY 

SOCIETIES, 18 k 14 Vict c. 115, and other Statutes subse- 
quently passed relating thereto, including those of the Session of 
1853, with Observations on the Cases decided on the Acts up to 
the present time, together with an Appendix containing the Cases 
at lengUi, and a Copious Index. By W. Tidd Pratt, Esq. of 
the Inner Temple, Barrister-at-Law. Second Edition, 6s, 



TIDD PRATT'S LAW relating to BENEFIT 

BUILDING SOCIETIES, 6 & 7 WiU. 4, c. 82, with prac- 
tical Notes, Observations on the Act, and all the Cases decided 
thereon; together with a Form of Rules for a Permanent Benefit 
Building Society, and a Form of Mortgage to the Trustees. By 
W. Tidd Phatt, Esq. of the Inner Temple, Barrteter-«t-Law. 
12mo. 4«. boards* 



TIDD PRATT'S LAW RELATING TO HIGH. 

WAYS, with Explanatory Notes, References, Forms, Statutes, 
and Index. By John Tidd Pratt, Esq. of the Inner Temple^ 
Barrister-at-Law. Sixth JEdUion, 69. 



Lam BockBMers tmd PvJblishers. 



TIDD PBATTS Edition of the PROPERTY TAX 

ACT, (5 dc 6 Vict. c. 35,) with CaM« of lUiutnition taken from 
Official DocumeDtSy a full Analysis of its Provisions, Explanatory 
Notes, Forms of Proceeding, a copious Index, and Tables for 
Calculating the several duties under the Act. By Johh Tidd 
Pratt, E^. of the Inner Temple^ Barrister-at-Law. Second 
JBditian, Is. 6d. 



THE GENERAL TURNPIKE ROAD ACTS, 

with Notes, Forms, and a Copious Index, By John Txoo Pratt^ 
Esq. of the Inner Ten4>le, Barrister^at-Law. 7s, 



TIDD PRATT'S LAW relating to WATCH- 
ING AND LIGHTING PARISHES, &c., compiismg the Statutes 
9 & 4 Will. 4, c. 00, and 3 & 4 Vict c. 88, with the Cases decided 
thereon, Explanatory Notes, an Appendix of Forms, and Index. 
By JoHJf Tidd Pratt, Esq. of the Inner Temple, Barrister- 
at-Law. Second JEditioHf 3s. boards. 



RAINES'S ACT for the REMOVAL of Defects 

in the Administration of CRIMINAL JUSTICE, 11 & 12 Vict, 
c. 46, together with the Acts 11 & 12 Vict. cc. 78, 101, with 
Practical Notes. By Johk Frxdsrigk Arosbold, Esq. 
Barrister-at-Law. 12mo. Is. 



This day is published, in 12i?to. Soyal, price 28#. 

ARCHBOLD'S NEW PRACTICE, PLEADING, 

AND EVIDENCE in the COURTS of COMMON XiAW at 
WESTMINSTER, as regulated by the New Statute 15 & 16 
Vict, c 76, with all necessary Forms and Copious Index. By 
J. F. Archbold, Esq. Barrister-at-Law. 



This day is published, New JBdition, the Fifth, price I2s. cloth, 

ARCHBOLD'S COUNTY COURT PRACTICE, 

containing all the Acts, and the whole of the New Rnles and 
Forms ; together with the new Act 15 & 16 Vict c. 54, and all 
the Cases decided by the Comrts at Westminster, with a Copious 
Index. By J. F. ArchboIiD, Esq. Barrister^at-Law. 



In the Press, New Edition, the Fifth, 

ARCHBOLD'S JUSTICE of the PEACE and 

PARISH OFFICER, comprising all the necessary Forms of 
Commitments, Convictions, Orders, &c By John ]^ksi>bric;k 
Archbold, Esq. Barristeir-at-Law. 




ARCHBOLiyS BANKRUPT LAW CONSOLI- 
DATION ACT, (IS Ac 13 Vict. c. lOG), with an Introdaction 
stating the whole of the Practice in Caaes of Bankruptcy ; and 
Kotes. By John Fkbdbkick Akchbold, Esq. Barrister-at- 
Law. 12mo. 0#. hoardt. 



ARCHBOLD'S PRACTICE of the CROWN 

OFFICE, with Forms of all the Pleadings, Rules, Notices, &c. 
which occur in Practice. By John Fkbobkiok Abchbolo^ 
Bsq. Barrister-at-Law. ISmo. lis. 

Fbr the gnst c W fec U i— of fliit wort, and how ftillj It may bo depondsd 
upon in praetloe, no Mtg* t. Tkt Jn ka Mtmmtt if NmvUm Fmrttt, 
10 /. P. 88S. 



THE LAW of LANDLORD and TENANT; 

with all the requisite Forms, including the Plbadinos in the 
several Actions by and against Landlord and Tenant, and the 
Etidbncb necessary, to support them. By John Frbobrick 
Archbolo, Bsq. Barrister-at-Law. 12mo. boards, 18«. 



Putl.- 
Part II.- 
Port III 
Port IV. 
Port V. 
PortYL 



Table of ConUnU. 
-The Tenooey. 

—The Londlord's Bemediet ogoinst his Tenont. 
.—The Londlord's Bemediet agota»t Strongors. 
-—Hie Tenont'a Bemediea ogoinat hit Londlord. 
The Tenont'i Bemodiee oipRinat Strongen. 
— Fiztoies. 



THE LAW relative to EXAMINATIONS and 

GROUNDS of APPEAL in cases of ORDERS of REMOVAL; 
with Forms in all Cases which occur in Practice. By John 
Frbdbrick Archbold^ Esq. Barrister-at-Law. 6«. 



THE ACTS 9 & 10 Vict. c. 66, and 10 & 11 Vict 

c. 38, relating to the REMOVAL OF THE POOR, with Notes, 
and ttie Cases down to the present time ; together with the whole 
of the NEW PRACTICE IN POOR LAW REMOVALS AND 
APPEALS, 11 & 12 Vict. cc. 31, 111, with Practical Introduc- 
tion and Notes; and BULLER'S ACTS, 11 &, 12 Vict cc. 82, 
91, 110, 114, relating to the Payment of Parochial Debts, the 
Audit of Accounts, the Chargeability of Paupers upon Uidons, 
and the Education of the Infimt Poor, with Practical Notes and 
Index. By Johk Frbdbrick Archbold, ^aq. Banister- 
at-Law. Sixth Edition, 69, boards. 



THE ACTS 9 & 10 Vict. c. 66, and 10 & 11 Vict. 

c. 33, relating to the REMOVAL OF THE POOR; with Notes, 
and the Cases up to the present time. By John Frbdbrick 
Archbold, Bsq. Barrister-at-Law. Sixth Edition, 2s, 6d, 
boards. 



Law Booksellers and Publishers. 



BULLER'S ACTS, 11 & 12 Victoria, cc. 82, 91, 

110, 114, relating to the PAYMENT of PAROCHIAL DEBTS, 
the Audit of ACCOUNTS, the CHARGE ABILITY of PAUPERS 
upon UNIONS, and the EDUCATION of the INFANT POOR, 
with Practical Notes and Index. By J. F. Abchbold, Esq. 
Barrister-at-Law. 12mo. 28, boards. 



ARCHBOLD'S SUMMARY of the LAWS of 

ENGLAND, in 4 Volumes. By John Fredbhick. Abchbold, 
Esq. Barrister-at-Law. Demy 12mo. 

Vol. I. — ^The Law of Pleading generally ; the Law of Evidence 
generally ; Practice of the Courts of Law at Westminster, of 
the Courts of the Counties Palatine, of the Borough CouHs 
and County Courts ; Pleading and Evidence in all Personal 
Actions ; and Pleading, Evidence, and Practice in Ejectment, 
upon all Titles and in all Cases. I6s. cloth boards. 

Vol. II. — Part 1. Corporeal Hereditaments; Part 2. Incorpo- 
real Hereditaments; Parts. Copyholds and Customary Tene- 
ments ; Part 4. Rights arising from the Relation of Landlord 
and Tenant ; Part 5, Remedies for Injuries in respect of Real 
Property. 15s, cloth boards. 



This day is published, Seventh Edition, price 25#. 

ARCHBOLD'S POOR LAW, comprising the 

whole of the LAW OF SETTLEMENT, and all the Authorities 
upon the subject of the Poor Law generally, brought down to 
the presenttime, with Forms. By John Frbdbkick Abchbold, 
Esq. Barrister-at-Law. Seventh Edition{re'%oritten). 



THE ACTS 9 & 10 Vict. c. m, and 10 & 11 Vict. 

c. 33, relatmg to the REMOVAL OF THE POOR, with Notes, 
and tlie Cases down to the present time ; together with the whole 
of THE NEW PRACTICE l^ POOR LAW REMOVALS 
AND APPEALS, 11 & 12 Vict. cc. 31, 111, with Practical 
Introduction and Notes. By John Fbedbbick Abchbold, 
Esq. Barrister-at-Law. Sixth Edition, 4«. boards. 



JERVIS'S ACTS, 11 & 12 Victoria, cc. 42, 43, and 

44 ; relating to the Duties of Justices of the Peace out of Sessions, 

as to Indictable OfTences, Convictions and Orders; and to the 

Protection of Justices in the Execution of their Duties ; with 

Practical Notes and Forms. By John Fbbdbrick Abchbold, 

Esq. Barrister-at-Law. Third Edition, 12mo. Ss. cloth. 

** We may sftfely commend this work to the attention of the public, at 
one on which its author hai bestowed much pains and learning, and which 
is equally worthy of him and of the support which it cannot liil to receiTe 
lh>m tbttm,"^Juttice of the Peace. 



Bham ^ Som, FeUer Lane, 



THE WHOLE of the NEW PRACTICE in POOR 

LAW REMOVALS md APPEALS, with a Practical Introdaction 
and Notes. By JoHH Fkbobkick Abchbolo, Eaq. Barriater- 
at-Law. U. 



THE PROTECTION of the COURT of BANK- 
RUPTCY to Penoos not in Trade, onder the 7 & 8 Vict c. 70, 
an Act to facilitate Arrangementa between DEBTORS and 
CREDITORS. By Charlbs Sturgbov^ Esq. of the Inner 
Temple, Barrfater-at-Law. if. 6d. hoanb. 



THE PRACTICE hefore the COUNTY COURTS 

hi INSOLVENCY, under 1 & 2 Viet c. 110, and hi Inaolyent 
Protection Cases, 6 Ac 6 Vict c. 116, and 7 & 8 Vict e. 96 ; to- 
gether with the Act 10 & 11 Vict. c. 103, and a copious Index. By 
Charlbs Sturoboit, Esq. of the Inner Temple, Bairlster-at- 
Law. 19mo.69, beards. 



CHrrTyS summary of the OFFICE and 

DUTIES of CONSTABLES. By Thoma b William 8 atodbrs, 
Esq. of the Middle Temple, Barrister-at-Law. Third Edit. 3«. M. 



A PRACTICAL TREATISE on the LAW of 

ASSAULT and BATTERY; including the REMEDIES hy Action, 
Indictment, Summary Proceedings before Magistrates, and Suietiea 
to keep the Peace ; together with an Appendix of Forms aikl 
Precedents. By Thomas William Sat7NI>brs, Esq. of tha 
Middle Temple, Barrister-at-Law. 2«. 6rf. 



KEANE'S COLLECTION of all the STATUTES 

lind parts of STATUTES now in force, relating to GAOLS and 
HOUSES of CORRECTION in England and Wales ; with Notes^ 
References, and a copious Index. By D. D. Kbanb, Esq. of tha 
Middle Temple, Barrister-at-Law. Second Edition^ 6*. Qd^ 



ThU day is published, price Is. eleth (from January, 1868, 

to January, 1853), 

KEANE'S SUPPLEMENT to BURN'S JUS- 

llCE of the PEACE and PARISH OFFICER. By D. D, 
Kbakb, Esq. Barrister-at-Law. 



A POPULAR TREATISE ON THE LAW OP 

SETTLEMENT and REMOVALS. By W. O. Lvmlby, Esq. 
Barrister-at-Law, and First Assistant Secretary to the Poor LaW 
Board. Second Edition, 4f . 



Lam BooktMeti ami PMiskers. 



THE WHOLE LAW AND PRACTICE with 

respect to Pauper Lunaties, — the Care fmd Treatment of Lanaftica 
in AflyhimB, — and the Proceediflgs under CommiBsions of Lunacy, 
with practical TCotes, and Forms in all Cases in which they can be 
at all required in Praetioe. In the Introduction, the mode of 
procuring an Order ibr sending a Pauper Lunatic to an Asylum, 
and an Qrder acyndicating his Settlement, together with the whole 
of the Proceedings upon an Appeal against tiie latter Order, will 
he stated ; with an ^borate Index to the whole Worlu By J. F. 
Abchbou>, Bsq. Barrister-al-Law. ld#. eloth. 



THE GENERAL ORDERS of the POOR LAW 

COM1IU88IONBBS, for regulating Parish Apprentices, witfi a 
Treatise on the Law and a Collection of the Statutes relating 
thereto. By W. O, Lumlet, Esq. Barrister-at-Law, and First 
Assistant Secfetary to the Poor Law BoanL 4«. boards 



THE NEW BASTARDY ACT, 8 Vict. c. 10, con- 

tainhig the FORMS to be used in Proceedings in Bastardy; with 
an IntrodnetioB explanatoiy of the New Prorisions. By W. O. 
LuMLBY, Esq. Barrister-at^Law, and' First Assistant Secretary 
to the Poor Law Board. 2$, 



THE ACT for tte FURTHER AMENDMENT 

of the LAWS relating to the PQOB in ENGLAND, with the 
other Statutes affecting the Poor Law passed in 1844, and to the 
last Session of Parliament, 9 & 10 Vict. ; with Notes, Forms, and 
Index. By W. G. Luxlbt, Esq. Barrister-at-Law, and Fbst 
Assistant Secretary tp the Poor Law Board. Third JSdiHan Q«. 



This day is puhlishedf Second Edition, price Qs, 6d, cloth, 

THE LAW OF PAROCHIAL ASSESSMENTS 

explained in a Practical Commentary. By W. G. Lumlbt, Esq. 
of the Middle Temple, Barrister-at-Law, and first Assistant 
Secretary to the Poor Law Board. 



THE GENERAL ORDER of the POOR LAW 

COMMISSIONERS, regulating the ACCOUNTS of UNIONS 
and PARISHES therein ; March 17, 1847 ; with Notes and an 
Ai^ndix, containing an Elucidation of the Order, and the Circular 
Letter of the Commissioners to the District Auditors. By W. G. 
LuMLBT, Esq. Barrister-at-Law, and First Assistant Secretary 
to the Poor Law Board. Crown 8vo. 7«« hoards. 



Bkmm ^ Stm$, Fetter Lam, 






TkU dap U fmblUked, price 4$. 
ABCHBOLD'S N£W COMMON LAW 81JPPLSMENT. 

THE NEW RULES of PRACTICE and FORMS 

in the COURTS of COMMON LAW at Westminster, 1B53, with 
the New Rnles of Examination and Admission, the New Table of 
Costs, and the Act, References, and Copions Index. Bj J. F. 
Abghbold, Esq. Barrister-at-Law. 

. THE PARISH CONSTABLES' ACT, (5 46 Vict. 

c. 100), with Notes, Forms, and Index. By W. G. Lum lbt, Esq. 
Banister-at-Law, and First Assistant Secretary to the Poor Law 
Poard. 3t. 

A TREATISE ON THE POOR LAW OP 

ENGLAND, being a Reyiew of the Origin, and various alter- 
ations that have been made in the Law of Settlements and 
Removals ; and the proposed schemes relating to National, Union, 
and other extended areas for raising Poor Rates, by equalised 
Assessments, or otherwise. By Jambs Dunstan, Vestry Clerk 
of the Parish of Bromley St. Leonard, Middlesex. 1 2mo. 6s. boards. 



THE LAW RELATING to the ASSESSMENT 

of RAILWAYS to the RELIEF of the POOR, with a Report of 
the Case and Judgment in the Queen v. The London and Sottth 
Eastern BaUtoay Company, decided in the Court of Queen's 
Bench, June 4th, 1842. By William Hodges, Esq. of the 
Inner Temple, Barristernit^Law. 2«. Qd, 



POVERTY, MENDICITY, and CRIME, or the 

Facts, Examinations, &c. upon which the Report, presented to the 
House of Lords, by W. A. Miles, Esq. was founded. To which is 
added a Dictionary of the Flash or Cant Language, known to 
every Thief and Beggar. Edited by H. Baandon, Esq. 6s, 

GRAND JURIES; REASONS FOR THEIR 

ABOLITION. By William Footb, Author of " Suggestions 
for the Improvement of Portions of the Criminal Law;" ''Sug- 
gestions for abolishing Poor Law Settlements, and to substitute a 
General Rate for the Relief of the Poor ;" " Statement as to Turn- 
pike Trusts," (published at -the -request of a committee), &c. 
12mo. Is. 



ALL THE STATUTES in FORCE RELATING 

to the CEREMONY of MARRIAGE in ENGLAND, including the 
recent Marriage Act, and the Act for the Registration of Births, 
Deaths, and Marriages, with Notes and a Copious Index ; together 
with some Account of the Marriage Laws of France, Ireland, Scot- 
land, &c. By H BNRY Pearson, Esq. of the Middle Temple. 6s. 




BULLEN'S PRACTICAL TREATISE on the 

Law of DISTRESS for BENT, and of things Damage-feasant ; 
with forms; and an Appendix of Statntes. By Edwakd Bullbn, 
Esq. of the Middle Temple, Special Pleader. 9e, 



A GENERAL READY RECKONER for calcu- 
lating the Parishes' Shares of the several Classes of Union Expen- 
diture, and the Quantities of Prepared Provisions to be entered in 
the'^JbotZy Promsions Contumptian Aeeattnt," Form 26 of tlu^ 
Poor Law Commissioners' Gencoral Order relating to Acoonnts ; 
for ascertaining the corresponding Price per Pound, Stone, Cwt., 
and Ton, and per Stone and per Sack of Flour, or per Loaf, and 
per Score of Bread ; for making Church Rates, Poor Rates, Sur- 
veyor's Rates, and for general Purposes. By W. C. Hotson, Esq. 
Barrister-at-Law, and District Auditor. Third JSdUion, Vol. I. 
9s.6(L 

Vol. II. of ditto; (from Is. 6d. to any amount.) — 8s. M. 



THE LAW RELATING TO RIOTS and UN- 

LAWFUL ASSEMBLIES, together with a View of the Duties 
and Powers of Magistrates, Police Officers, Special Constables, the 
Military, and Priyate IndiTiduals, for their Suppression ; and a 
Summary of the Law as to Actions against the Hundred. By 
Edward Wise, Esq. of t^e Middle Temple, Barrister-at-Law* 
Second JEdition, 12mo. 2«. 6d. boards. 



SNOWDEN'S MAGISTRATE'S ASSISTANT, 

and POLICE OFFICER and CONSTABLE'S GUIDE ; being a 
plain and practical Summary of the Duties of Magistrates and 
Peace Officers in the yarious branches of the Criminal Law usually 
coming under their cognizance ; including full Forms of Bills of 
Costs for the use of Constables ; with an Abstract of the Criminal 
Law and its Sentences ; and a oomprehensiYe Table of Penalties 
nnder the Penal Statutes. By D. D. Keane, Esq. Barrister^ 
at-Law. Second EdiHon^ 12mo. 8«. Qd, hoards. 



THE THEORY and PRACTICE of VALUING 

TITHES and COMMUTATION RENTCHARGES, illustrated 
by a Series of Diagrams. — ^AIso, the Principle of assessing Rent^ 
charges and Compositions to the Poor's Rate ; to which are added 
Tables, exhibiting the amount of Net Rent and Rates respectively 
contained in any Amount of Gross Rent. By Latton CookEj 
Surreyor. 1$. 



THE MAGISTRATE'S ENTRY BOOK (to be 

kept by the Clerk) of Cases heard and determined before a 
Magistrate in Petty Sessions. \0e. 

Ditto ditto another sort; 16^. 



Jn ths Prms, in 3 noli. ISino. Bc^ol, 

(BBOUOHT DOWK to the PBB8SHT TIMB) 

DEACON'S LAW and PRACTICE of BANK- 
RUPTCY, with aU the NEW RULES and ORDERS INCOR- 
PORATED. Bj John Db Gbx, Esq. Barrister-at-Law. 

REMARKS on the MANNER in which TITHES 

should he aaseaaed to the POOR'S RATE under the ezistiiig Law. 
By the Rey. Richabd Jombs, one of the Tithe Conunisdoners 
for England and Wales. 2», 6d. 

REMARKS on the GOVERNMENT BILL for the 

COMMUTATION of TITHE. By the Rer. Ricrabo JoHBSy 
one of the Tithe Commissioners for England and Wales. 6d, 

TABLES for VALUING ANNUITIES suhject to 

USQACY DUTY, showing the Vahies of Annuities from Is. to 5001. 
held on single Liyes, according to the Act 36 Geo. 8, c. 52, and 
the Amonnt of Legacy Duty thereon at each of the several Rates 
now payable by the Act 55 Geo. 3, c. 184. By J. C. Hudson, 
of the Lega^ Duty Office, London. Second JStkHon, 6i, hamuL 

WILL PAPERS, with PrBctical Directicms for 
filling them up. By J. C. Hubson, of the Legacy Duty Office, 
London. 4d. eaeh, and in sets Is, 6d, 

A PRACTICAL GUIDE TO SURVEYORS OF 

HICIHWAYB, compriflii^ their Powers, Duties, and Liabilities 
vndcr the New Hi|^way Act, 5 ic 6 Will. 4, c. 50, with a 
copious Index. By F. W. Nash, Esq. Bairrister-at-Law. F\ftk 
Sdition, 2* . 6d. 

WHALLEVS TITHE ACT, and the whole of 

the TITHE AMENDMENT ACTS, with Explanatory Notes, and 
an Appendix of Forms, Cases,' ke, with a TIreatise on the ReeoTery 
6f Tithe Rentidiarge. By G. H. Whallbt, Esq. BanTster*-at^ 
Law, and Assistant Tithe Commissioner. See&nd JSdiHan, ISmo. 
12*. cloth,  

A TREATISE ON THE HIGH PEAK MINE- 

RAL CUSTOMS AND MINERAL COURTS ACT, 1851 (14 ft 
15 Vict. c. 94), analytically and practically arranged ; embracing 
— Istly, the Mineral Customs Articles and Duties of the King's 
Field, and certain parts of the hundred of High Peak, in the 
county of Darby, part of the possessions of the Queen, in rig^ of 
her Duchy of Lancaster ; 2nd]y, the Provisions contained in such 
Act for the better Administration of Justice in the Barmote Courts 
of such districts ; and Srdly , the Practice and Proceedings of such - 
Barmote Courts. Witii Notes, References, Forms, and a copious 
Index. By Thomas Tappino, Esq. of the Middle Temple, 
Bairister-at-Law, author of a Treatise on the Writ of Mandamus, 
&c. 6s, boards. 



Lam BookiMert and PMuikers, 



THE ACTS for MARRIAGES and REGISTRA- 

TION,6&7Wm.4,cc. 86&86; 7WilL4,c.l; 1 Vict. c. 22: 
with Explanatory Notes and Index. Bj William Eaolb, Esq. 
of the Middle Temple, Barrister-at-Law. b$. 



THE QUESTION of RATING TITHES in refer- 

enee to Joddrell's Case Argued, and the Opinions advanced by 
Mr. Blake, in his answer to the Pamphlet of the Rev. Richard 
Jones, Examined. By Gbosox Abbott, Esq. Barriater-at-la.w. 



REM ARKS on the APPORTIONMENT of the 

TITHE RENTCHARGffi. By Jakbs Jbrwood, Esq. B. A., 
F. C. P. S., of the Middle Temple, Barrister-at-Law, and one of 
the Asirifltant Xiibe Comoussioners for Special Purposes. Is, 

A SUMMARY of the MODE of SETTLING 

PAROCHIAL BOUNDARIES under the ProTxsions of the TITHE 
ACTS. By James Jbrwood, Esq. B. A. of the Middle Temple, 
Barrister-at-Law, and one of the Assistant Tithe Commissicmers 
for Special Purposes. 2«. Gcf. 



Thi8 day U publUled^ New JEditim, the SUsth,priee 6^ 

PRIDEAUX'S PRACTICAL OUIDE TO THE 

DUTIES OF CHURCHWARDENS in the Execution of -dieir 
Office. With Li^t of Cases, Statutes and Canons, an Appendix 
and Index. By Charles Gretile Pridbattx, of B^ol 
College, Oxford^ Mj1.j and of Lincoln's Inn^ Esq. Banister-at- 
Law. 



THE ACT TO AMEND THE LAW FOR THE 

REGISTRATION of VOTERS, with a Popular Analytical Intro- 
duction and a foil and complete Index. By Charles GREyii«B 
Priobaux, of Lincoln's Inn, Esq. Barrister-at-Law. Second 
Edition, 5s. 



KEANE'S SUPPLEMENTto BURN'S JUSTICE 

of the PEACE and PARISH OFFICER, from January, 1849, to 
January, 1850. By David Dbadt Kbaite, Esq. Barrister-at> 
Law, 6ir. 

January, 1846, to March, 1B48, in 1 YoL, cloth boards, I2s,;* 
from March, 1846, to January, 1849, in 1 Vol., cloth boards, 8«.; 
or from January, 1845, to January, 1851, in 1 Vol., doth boardifi 
820. 



THE LAW of MASTER and &BRVANT, in 

regard to Domestic Servants and Clerks. With Notes, Referenees, 
and Index. By Edwabd Spike, Esq. Attomey-at-Law. 2s, 6d, 



THE PARISH OFFICERS' LIBRARY. 

Bj J. N. SpxLLBNy Esq. Barrlster-al-ljnr. 



The Chubghwakdbns' AasiSTAiTT ... 
The CoBSTABLBs' GuiDB and Dibbotob - 
Hie Oybbsbbbs' Assistant • . . . 
The SuBTBYOBs' Assistant . . • <• 
The Vbstbt Clbbk and Pabish Lawtbb - 

llieie TrMtJaei are writtm In a el««r aad diitliiel nuuuMr, dlrMtod of 
teehnical termi, giving tlie whole of the Dntiee of the wveral Offloen. 

It wiU be alMolutelj neoeiewj to Order - SPBLLBN'S SDmON," there 
being other Bditloni got np merely for Bale wlthoot uj Anthor'i Kune, 
and wholly nnworttiy of Oonildence. 



1 
1 
1 
1 
8 







6 



FORMS OF LETTINGS, OR OF AGREE- 

MENTS FOR LEASES, each 6d. 

Drawn and Settled bj John Eyabs, Esq. Barrister-at-'Law. 
Ko. 1. Agreement for Letting Fumlihed Lodglngt. 
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8. 
4. 

6. 
0. 
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for Teaxly Letting of a Hooae. 

for Letting a House, ice for Tean certain. 

by Fr0tkoitUr for Letting, and (on requeit) to grant 

Lease of^ a House, Ace. 
ditto by Leaseholder, 
by Freeholder for Letting, and (on reqoest) to grant 

Lease o^ a Farm. 



A PRACTICAL TREATISE ON MISDEMEA- 

NORS. By HUMPHBT W. Woolbtoh, of the Inner Temple, 

Barrister-at-Law. 14*. 

«It is in fliet a Praetica] Treatise, and wfll be found extremely nsefU 
not only to the general practitioner, but to the pubUe in general."- 



SIMON'S PRACTICAL TREATISE OF THE 

LAW OF INTERPLEADER, as appUcable for the Relief of 
Stakeholders and Sheriffiiy &c in Cases of Adyene Claims to Per- 
flonal Property ; Validity of Bills of Sale, &c. With an Appendiz, 
containing the Interpleader Act, and Forms of Notices, AffidaTits, 
Rules, Feigned Issues, &c. By Hbnbt A. Simon, Esq. of the 
Middle Temple, Barrister-at-Law. Second BdUUm, ISmo. 6sMs» 



IiTNAM'8 ROBliUef EMPERORS. 

Dedicated hy Permiseian 

To THB Right Hob. thb Eabl of Cablislb. 

Just Published, in 2 Vols., demy Svo., beautifully prinfed, 
with a fine Portrait of the Author, 

THE HISTORY of the ROMAN EMPERORS, 

from AUGUSTUS to the Death of MARCUS ANTONINUS, 
carefully digested from the original Latin and Greek Authors : 
Connecting the Histories of the Romab Republic by Hookb 
and others, and Gibbon's Dbclinb abd Fall of thb Rokab 
Empibb. By the late Rey. Robbbt Ltnax, M.A. of Trinity 
College,. Cambridge. Edited by the Rev. John T. Whitb, M.A. 
of Corpus Christi College, Oxford. 20s, cloth. 



Lam Booksellers and Publishen^ 



THE ACT for the CONVICTION of JUVENILE 

OFFENDERS, 10 k 11 Yict c. 82, with a Practical Commentary 
and Formg. By Charles Spbbhobl Greayes, Esq. of Lin- 
coln'8-Inn and the Inner Temple, Barrister-at^Law, and a Magis- 
trate for the Counties <XF BtaiFord and Derby. ISmo 4§. hoardt. 



TABLE OP FEES TO BE TAKEN IN THE 

COUNTY CO0BTS, under the Orders of Sir George Grey, 
Baronet, one of Her Migeety's Principal Secretaries of State, 
dated IMh November, 1850, showing at one view the Total 
Amount of Fees to be taken on every Proceeding. By Ewev 
Etbbsheb, Clerk of the County Court of Sussex at Brighton. 
Honorary Se<»etary to the County Court Clerks' Association. 6cl. 



This day is published j pries Stf . 

COPYHOLD ENFRANCHISEMENT MANUAL, 

and ALL the COPYHOLD ACTS, with copious Explanatory 
Notes, Practical Directions, References, Index, &c. ; wherein the 
Acts Uiemselves, and the mode of carrying them out, are fully 
explained and set forth, forming altogether a Complete Manufd 
of Enfranchisement for the use of the (>>pyholder. By WILLIAM 
TAPPING, of the Middle Temple, Barrister-at-Law. 



This day is PyibUshsd, price 2«. 6<i. hoards^ 

THE WHOLE of the ACTS RELATING TO 

THE POOR, passed in the Session 1853. By W. C. GLBNy Esq. 
of the Poor Law -Board, Barrister-nt-Law. 



THE WHOLE of the ACTS RELATING TO 

THE POOR passed hi the Session, 1862. By W. C. Glbh; Esq. 
of the Poor Law Board, Barrister-lit-Law. S#. Qd. hoatds. 



A PRACTICAL ANALYSIS of the TRUSTEE 

ACT, 1850, for England and Ireland, 18 k, 14 Vict. c. 60, and 

15 & 16 Yict. c. 55 ; with the Act, and Suggestions for Forms of 

Proceedings under it. By George Hobset, Esq. of Gray's Inn, 

Barrlster-at-Law. 2«. Qd, 

" We advise every one of our readers desirous of nnderstandinff the 
provisions of the Trustee Act, to purchase Mr. Horsey's Analysis, yrY^ch 
while it is moderate in price, is at the same time excellently planned and 
very aUy executed."— Law ShtdenPa Maga»itu/orDeeember, 1850. 



BOOTE'S HISTORICAL TREATISE of a SUIT 

AT LAW, with i^otes. By GEOBeB Thomas White, Esq. 
Barrister-at-Law. Seventh JSkUHon, Ss. 




This dapiBfnOMshedfpriM lOi. elath, 

ABCHBOLD'S PABISH OFFICER, comprising 

the whole of the PRESEITT LAW RELATING to the SEVERAL 
PARISH OFFICERS IK EHQLAND : comiirifling also the 
Law M to Chnrch-rateey Highway-ntee, Vestries, Watching and 
Uf^tiDg, kc By J. F. Ajlchbold, Esq. Barrbter-at-Law. 



PMlHiiif orflrw Sahurdaw^ Price M. Strnmoed, 

THE JUSTICE OF THE PEACE, Edited by 

J. A. Foot, Esq., D. D. Kbavs^ Eaq., and W. C. Glxk, Esq. 
BaniiBten-at-Law. 

Snbscription, £1 6», Qd, per Annum. — ^Forwarded, Free of 

Postage, to all parta of the Country, and may be had of 

every Newsyendav. 

TlM pifM of tlM "Justiot of tlM PMe»" ■*• iiriaeip«]ly dttotad to 
matten nlatlBg to Magiitortol mad PwoeUal BoaiiMM, mors parUcnlartii 
Umms wUch Mfae in PwlluMnt,r-B«porti of Cmm aft tbe Snportor 
Oonrts at Wwtmtaistar,— Pnetical Treatifes on Aote of Parliament,^ 
Opinioni npon Caaes inlnnlttod to tlio Editoni — ^Dlgert of Beporta 
praientod to Parilamoit,— Periodioal Bnalnan to to dona at the 8at- 
aionv-^irith a Tarietj of otbor Ifatler, wlddi wiU to imiid of great 
Hie to tto Legal ftolSwaion gwierally. 



COMPLETE SETS of the JUSTICE 

may be had from the oommenoemant, aannder : 
VoL I. 1837, halfboond and lettered 
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XIII. 
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XIV. 


1860, 


ditto 


99 


XV. 
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XVI. 


1862, 


ditto 
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